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From certified transcripts in our possession. 


ALIENATION. 


§ 56. Eme—Wechanic’s Lien—Foreclosure Proceedings—Exe- 
cution.—The policy was issued in favor of the mortgagee, and con- 
tained clauses forbidding alienation, and asserting that “ the com- 
mencement of foreclosure proceedings, or the levy of an execution, 
shall be deemed an alienation of the property. Subsequently a me- 
chanic’s lien was filed and perfected on the insured building 
against the owner in fee. Judgment was obtained on the lien, 
and an execution was issued and placed in the hands of the sher- 
iff. Two days before the time decided upon for the sale of the 
property, the building was consumed by fire. Held, that “ the 
commencement of foreclosure proceedings,” which was to be 
deemed an alienation of the property, was not intended to refer 
to proceedings to enforce a mechanic’s lien under the provisions 
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of recent statutes, but to the ordinary proceedings for the fore- 
closure of a mortgage upon real estate. Held, that the words 
“the levy of an execution shall be deemed the alienation of the 
property,” were not intended to apply to real estate, but to per- 
sonal property. 

Wood vs. Colins, 5 Hill, 228 ; Cottin vs. Jackson, 8 J. R., 546; 2 Rey. 
Stat., p. 359, 33; Leonard vs. Vredenburg, 8 How. Pr. R., 78. 
, Colt vs. Phoenix Ins, Co. 

Rep’d Jour’l, p. 300. N. Y¥. Com. A. 


CONSTRUCTION. 


§ 57. Manrine.—Ice—Immediate Cause of Damage—Perils of 
Navigation —A policy of insurance upon a canal boat especially 
exempted it from perils arising from or caused by ice, and required 
that during certain months it should be laid up tight, and safely 
moored satisfactorily to the defendant. On the 5th of December 
it was made fast to two other boats and frozen up in the Oswego 
River. In the month of March there was a large accumulation 
of ice in the river, which set back the water, and the stern of the 
boat becoming loose, the boat was so twisted that it caused the 
damage sought to be recovered in this action. Held, that it was 
not the intent of the policy to except only such damages as arise 
from the perils of navigation, but from all damage caused by ice. 
Held, that in a contract of marine insurance regard is to be had 
to the navigation intended and to the fitness of the vessel for the 
perils likely to be encountered. Held, that the immediate and not 
the remote cause of the damage must be regarded in this case, 
and where there are different agencies combined to produce the 
same result, the proximate cause must be considered. 

Parsons on Mer. Law, 427, and cases cited ; Everett vs. Smith, 2 M. & 
Sel., 278 ; Bacon’s Maxims, Reg. 1; Broome’s Legal Maxims, 215 ; Bab- 
cock vs. Montgomery Ins. Co., 4 N. ¥. Rep., 326. 

Allison vs. Corn Exchange Ins. Co. 

Rep’d Jour’l, p. 296, N. Y. Com. A. 


§ 58. Fire.—Storage—Forfeiture of Policies—Estoppel in Pais. 
—Defendants suggested that they were misled by the words “ on 
storage ” in the policies, and that they referred to the property of 
some one else, otherwise they would have adopted another line of 
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defense. Held, that the phrase had no such vitality in the 
case. 

N. Y. Cent. Ins. Co. vs. Watson, 23 Mich., 486; Com. Ins. Co. vs. Huck- 
berger, 52 ILll., 464; Hoffman vs. Ins. Co., 1 Rob., 501. 
Held, that the courts will not be astute to find ways to work the 
forfeiture of a policy, but will rather strive to uphold it, and 
therefore will construe it strictly against the underwriter ; also 
Held, that other insurance on the property and other insurance 
had by the assured, do not mean the same thing. 

Kitna Ins. Co. vs. Tyler, 16 Wend., 385 ; Bowley vs. Ins. Co., 3 Keyes, 
557. 
Held, that the law looks with disfavor upon the forfeiture of pol- 
icies as well as an estoppel in pais, and that an estoppel in pais is 
permitted to hide the truth only that a fraud shall not be wrought. 
Held, that the doctrine of estoppel in pais does not apply to this 
case ; that the assured has a right to show the existence of the 
contract of insurance and the liability averred under it. An estop- 
pel in pais arises from an act or declaration of a person intended or 
calculated to mislead another, on which that other has relied, or 
so acted or refrained from acting that injury will befall him if the 
truth of the act or declaration be denied. 


McMaster vs. President and Directors of Ins. Co. of North America. 
Rep'd Jour’), 273. N. Y. Com. A, 


§ 59. Fire.— Explosive Oils—* Storing or Keeping” of.—Held, 
)Reynolds, J.,) that a policy which provided against the keeping or 
using explosive oils and other inflammable articles, is not avoided 
by keeping crude petroleum for medicinal purposes. Held, that 
the words “ storing or keeping ” had reference to storing or keep- 
ing it in a mercantile sense, in considerable quantities, for 
traffic. 

Hellman vs. Attna Fire Ins. Co., 32 N. Y., 405; Reynolds vs. Commerce 
Insurance Co., 47 N. Y., 597; Catlin vs. Springfield Ins. Co., 1 Sumner, 
434; N. Y. Equitable Ins. Co. vs. Langdon, 6 Wendell, 623. 


Held, (Earl, J.,) that keeping a jug of crude petroleum in the 
- room for medicinal purposes is not “ storing” it within the just 
meaning of the policy. 
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‘ N. Y. Equitable vs. Langdon, 6 Wendell, 627 ; O'Neill vs. Buffalo Fire 
Ins. Co., 3 Com., 122 ; Mayor of N. Y. vs. Hamilton Fire Ins. Co., 10 
Bos., 537 ; Hynds vs. Schenectady Co. Mut. Ins. Co., 11 N. Y., 534. 


Williams vs. Mechanics’ and Traders’ Fire Ins. Co. et al. 
Rep’d Jour’l, p. 264. N. ¥. Com. A. 


§ 60. Fme.—Storage—* Held in Store.’—Held, that the ex- 
pression “ tobacco owned and held in store” by the warehouse- 
man does not limit the insurance to property owned by him, or 
in which he has an insurable interest for charges, etc., but might 
be construed to include tobacco deposited in the warehouse by 
others. 

Waters vs. Assurance Co., 5 E. and B., 890, [85 E. C. L., 878.] 


Strohn et al. vs. Hariford Fire Ins. Co, 
Rep'd Jour’l, p. 288. Wis. 8. C. 


§ 61. Lire.—Noscitur a Sociis.—Held, that where the provi- 
sions of the policy in immediate connection relate to acts crimi- 
nal and not criminal, the maxim noscitur a sociis cannot apply. — 

Bradley vs. Mutual Benefit Life Ins. Co., 45 N. Y., 434. 

Van Zandt vs. Mutual Benefit Life Ins. Co. 

Rep’d Jour’l p.,208. 


DESCRIPTION. 


§ 62. Fire.—Zyrror in Description —The court below found 
that by a mutual mistake of both plaintiffs and defendants and 
their agents, that permission was not inserted in the policy for 
the plaintiffs to run over, or extra time, or at night, as business 
required, and allowed the policy to be reformed. Held, that this 
was a question of fact for the court below to decide upon the ev- 
idence, and it could not be received on appeal. Held, that the 

‘ court below did not err in refusing to dismiss the complaint. 
Held, that it was no bar to this action to reform the contract that 
it was not brought until after the loss had occurred. 

, Bidwell vs. Astor Fire Ins, Co., 16 N. Y., 163, 
| Van Tuyl vs. Westchester Fire Ins, Co. 
Rep’d Jour’l, p. 305, 





Description— Evidence. 


EVIDENCE. 


§ 63. Fire.—Policy of another Company.— Held, that the court 
below did not err in admitting in evidence a blank form of a pol- 
icy of another company to show what privileges would have been 
granted in this case had the policy been written correctly. . 


Van Tuyl vs. Westchester Fire Ins. Co. a 
—f§ 62. 


§ 64. Fire.—Oral Evidence in an Oral Contract.—Held, that 
the words “ held in store,” in an oral policy, are sufficiently ambi- 
guous and of doubtful import to let in extrinsic evidence of their 
meaning, and what the parties intended by them. If a written 
policy is explainable by proof of the oral agreement, it follows 
that the same evidence is admissible in explaining what a policy 
would have been had it been written. 


Strohn et al. vs. Hartford Fire Ins. Co. 
—$§ 69. 


§ 65. Frre.—Parol Evidence to contradict Written Contract— 
& hen Admissible.—Held, that the rule that parol evidence shall 
not be given to contradict the terms of a written contract, is ap- 
plied only in suits between the parties to the contract, but does 
not apply to third persons. Strangers to the instrument, not hay- 
ing come into this agreement, are not bound by it. 

Bager vs. Jones, 13 Pick., 371; Reynolds vs. Magness, 3 Iredell, 26. 


McMaster vs. President and Directors of Ins. Co. of North America. 
—§ 58. © 


§ 66, Marmne.—Secondary Evidence.—Held, that a certified 
copy of a register, giving the terms of a mortgage, is admissible 
as secondary evidence when the original cannot be found. 

Goodrich vs. Weston, 102 Mass., 362. 


Atherton vs. Phenix Ins. Co. 
Rep’d Jour’l p. 269. 


FLOATING POLICY. 


§ 67. Fire.—Oral Agreement to insure.—In an action upon an 
oral contract of insurance, the complaint set forth an agreement 
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to insure the property of the plaintiffs destroyed by fire, and also 
that the defendant “ then and there agreed to add to or take from 
the amounts insured in said policy, as said stock of tobacco in 
store should increase or diminish, at the option of ” the plaintiffs. 
Held, that this latter clause was a mere executory oral agreement, 
made at the same time with the first verbally entered into, and 
having relation only to the future written policy, which was never 
issued, and cannot conflict with the verbal agreement previously 
alleged to have been made with C. for the insurance of “ tobacco 
in store and to be stored in his warehouse.” 

i Strohn et al. vs. Hartford Fire Ins, Co. 


INSANITY. 


§ 68. Lire.—Jnsanity not Presumed from the Act of Suicide.— 
Held, that sanity is the normal condition of man, and that it was 
incumbent upon the plaintiff to overcome this presumption by 
proof tending to show that the insured was insane. Self-destruc- 
tion is often perpetrated by the sane, and insanity cannot be pre- 
sumed from the mere commission of the act. 

McClure vs. Mutual Life Ins. Co. 

Rep’d Jour’l, p. 221. 


MISJOINDER. 


§ 69. Fime.—Right of Separate Action —On the issue, whe- 
ther several parties concerned besides the one making the 
contract of insurance could join to recover the amount of the po- 
licy when the party making the contract has received his pay and 
given a release to the company without prejudice to the other 
claimant, it was Held, that the company did not contemplate a 
separate promise to each party whereby a separate action would 
lie, and therefore there was no misjoinder. 

2 Phillips on Ins., 3 1958, 1965, and cases cited ; McCormick vs, Ferris, 
Hayes & Jones, (Irish Exch. R.,) 12 ; Copeland vs. Mercantile Ins. Co., 
6 Pick., 198 ; Loomis vs. Brown, 16 Barb., 325; Cole vs. Reynolds, 18 
N. Y., 74; Pearce vs. Hitchcock, 2 N. Y., 388; General Mutual Ins. Co. 
vs. Benson, 5 Duer, 168 ; Gates vs. Boomer, 17 Wis., 455 ; Cleveland vs. 
The Marine Bank, ib., 545 ; The Mercantile Bank vs. Chandler, 19 Wis., 
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434; Welch vs. Sackett, 12 Wis., 243 ; Improper joinder in Newcomb vs, 
Horton, 18 Wis., 566 ; Barnes vs. Beloit, 19 Wis., 93. 


Strohn et al. vs. Hartford Fire Ins. Co. 


MISREPRESENTATION, 


§ 70. Lire.—Misrepresentation in the Application—Material 
Statements—Knowledge of the Applicant—The policy contained 
the following provision: “ And it is also understood and agreed 
by the within assured to be the true intent and meaning hereof, 
that if the declaration, * * * upon the faith of which this agree- 
ment is made, shall be found in any respect untrue, then, and in 
such case, the policy shall be null and void.” On trial it ap- 
peared that Day was insured July 16th, 1869, and died of pul- 
monary consumption January 22nd, 1871; that in the spring of 
1869 he had an attack of pneumonia, and during the year 1870 
tubercular consumption, which must have commenced before the 
date of the policy. In the charge to the jury the court below 
held that “the nominal and immaterial misstatement of facts, 
though known to the applicant at the time of the application to 
be untrue, would not avoid the policy ;” and further, the jury were 
to inquire “ whether he either suppressed or falsified the condi- 
tion of his health in such manner and matter as substantially to 
affect the application that he was making for insurance.” Held, 
that the direction of the court was erroneous. The stipulations 
include both policy and declaration. The parties determined for 
themselves what they deemed material, and it follows that the 
statements made by Day about his health are all made material 
by the contract, and the only question is whether they are true or 
false. If not true, the company is not bound by the policy. 
Held, that the party obtaining insurance should exercise great 
caution in answering the questions in the application. While the 
applicant is well informed of his own condition, the companies 
have to depend on the honesty and good faith of the applicants, 
and the condition in the policy above recited is inserted to secure 
truthful representations upon the points which affect the risk. 

Kelsey vs. Universal Life Ins. Co., 35 Conn., 225 ; Miles vs. Conn. Mu- 
tual Life Ins. Co., 3 Gray, 580; Campbell vs. New England Mut. Life 
Ins. Co., 98 Mass., 381 ; Davenport vs. New England Ins. Co., 6 Cush., 





248 Digest of Decisions. [ April, 


841-2; Miller vs. Mutual Benefit Life Ins. Co., 2 Bigelow, 693 ; Ander- 
son vs. Fitzgerald, 2 Bigelow, 341 ; Lindenan vs. Desborough, 3 Man. & 
R., 45 ; Geach vs. Ingall, 14 Mess. & W., 95. 
The court below charged the jury, “and without you find that 
the deceased was materially diseased, and that he was conscious 
of it, and being conscious of it, misrepresented, you will not set 
down his errors of judgment to the avoidance of this contract. 
Held, that this direction was erroneous. If any of the state- 
ments in the application were untrue in point of fact, the con- 
tract became null and void. It was the design of the company 
to protect themselves from ignorance as well as from misrepre- 
sentation. 

Miles vs. Conn. Mutual Life Ins, Co., supra; Rawle vs. American Life 
Ins. Co., 36 Barb., 357. 

Day vs. Mutual Benefit Life Ins. Co. 

Rep’d Jour’l, p. 264. D.C. 8. C, 


MORTGAGE. 


§ 71. Marine.—Wortgage— Avoiding a Policy.—During the civil 
war the legal title of the vessel was nominally transferred to F., 
of London, England, to escape the Confederate cruisers, and was 
registered in London in his name, although the equitable owner- 
ship remained with parties in this country. Considerable ex- 
pense having been incurred in repairing the vessel, F. mortgaged 
her to G., the creditor. Held, that the mortgage made by F. 
without consulting or notifying the equitable owners was a valid 
one, and sufficient to avoid a policy containing the following 
clause: “It is agreed that this insurance shall be void in case 
this policy, or the interest insured thereby, shall be sold, assigned 
transferred or pledged, without the previous consent in writing 
of the insurers.” 

Edmands vs. Mutual Safety Ins. Co., 1 Allen, 311 ; Lawrence vs. Hol- 
yoke Ins. Co., 11 Allen, 387; Clark vs. New England Ins. Co., 6 Cush., 342. 

Atherton vs. Phenix Ins. Co. 

—§ 6. 
NEW TRIAL. 


§ 72. Lire.—Insurable Interest.—Subject to the rules of evi- 
dence and certain general principles, the whole conduct of a tri- 
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al, the order of introducing evidence, and the allowing a party to 
introduce evidence at a particular time, is subject to the discre- 
tion of the presiding judge, and it is no ground for a new trial 
that where the plaintiff, in an action on a policy of life insurance 
upon another’s life, closed his testimony without offering any ev- 
idence that he had an insurable interest in the life of the party 
insured, the presiding judge having at first decided to sustain a 
motion for nonsuit on the part of the defendant, afterward al- 
lowed the plaintiff to offer evidence of his insurable interest. 


Mowry vs. Home Life Ins. Co. 
State Law Reports, 9 R. I., 346. 


NONSUIT. 


§ 73. Fimre.—Reasons for Denial.—Held, that the plaintiff is 
bound to allege a compliance with the condition of the policy, 
and is not bound to deny any violation of the prohibitory 
clauses. The defendant moved for a nonsuit on the ground 
that the policy was avoided because crude petroleum had been 
kept in the building, it having been proved that it was kept there 
for medicinal and no other purpose. Held, that when a motion 
for nonsuit is desired, the grounds on which it is made must ap- 
pear, but the ground of its denial need not always be specified. 
Held, that as the evidence of the fraudulent origin of the fire was 
competent, and as the plaintiff has not waived his right to insist 
that no issue was made as to the violation of his policy, the de- 
nial of the nonsuit was properly made. 

Codd vs. Rathbone, 19 N. Y., 37. 


Williams vs. Mechanics’ and Traders’ Fire Ins. Co. et al. 
—$§ 59. 


§ 74. Lire.—Nonsuit— When admissible.— Held, that the rule 
in regard to nonsuits is the same as in directing verdicts. The 
one or the other which is appropriate to the case should be done 
in cases where there is no evidence ; and in cases where there is 
some evidence tending to show a fact, but insufficient to warrant 
a jury in finding in accordance therewith, and where, should the 
jury so find, it would be the duty of the court to set aside the 
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verdict, on the ground that it was not warranted by the testi- 
mony. 
McClure vs. Mutual Life Ins. Co. 


PRACTICE. 


§ 75. Lire.—LEvidence of Experts.— Held, that the court below 
erred in admitting the witness, an expert, to give an inference 
from a supposed fact, which inference the jury were capable of 
drawing, and was within their province to draw, if justified by 
the facts proved, without being influenced by the opinion of the 
witness. 

Kennedy vs. The People, 39 N. Y., 255-7. 

Van Zandt vs. Mutual Benefit Life Ins. Co. 

—$ 61. 


§ 76. Firr.—Who may sue.—Held, that under the revised 
Code of Wisconsin, an action may be maintained by the insured 
as promissee, contracting party, or as the trustee of an express 
trust, to recover the amount due to several parties whose goods 
were stored in his warehouse when destroyed by fire. 

Strohn et al. vs. Hartford Fire Ins. Co. 


PRIOR INSURANCE. 


§ 77. Fime.— Questions of Fact.—Defendants claimed that the 
assignor of the plaintiff, and the insurer, broke the condition of 
the policy by having other prior insurance upon a portion of the 
property without the consent of the company. Held, that the 
court below having found as a question of fact that the assured 
kept and performed the conditions of the policy, that this is tan- 
tamount to a finding of fact that the insured did not have prior 
insurance on the property covered by the policies. Held, that 
the question whether the same property was covered by different 
policies was one to be decided by the court below as a matter of 
fact, and that this court has no power to review the conflicting ev- 
dence. 


McMaster vs. President and Directors of Ins, Co. of North America. 
—§ 58. 





Practice—Prior Insurance. 


PROOFS OF LOSS. 


§ 78. Fire.—Lstoppel in Pais.—Defendants claimed that the 
plaintiff having stated in the proofs of loss that he had other in- 
surance upon the same property, the plaintiff is estopped from 
showing the contrary, though the contrary be true. Held, that 
the proofs of loss are not a part of the contract of insurance nor 
a part of any contract, and the claim that they cannot be re- 
formed except by an action to that end, is not tenable. The 
proofs of loss are the act or declaration of one of the parties to 
@ pre-existing contract in compliance with its conditions. Held, 
that the assured is not concluded by his verified proofs of loss, 
and therefore is not estopped from asserting the contrary. 


Smith vs. Ferris, and cases cited, 1 Daly, 18, 20. 


Held, that proofs of loss do not create any liability, but only set 
running the time at the end of which the claim becomes pay- 
able. 


McMaster vs. President and Directors of Ins. Co. of North America. 
—§ 58. 


REINSTATEMENT OF POLICY. 


§ 79. Lire.—Reinstatement of Lapsed Policy —Policy contained 
a condition that it would lapse if premiums were not paid when 
due. A premium having remained unpaid for about three months, 
the policy was reinstated on condition that such reinstatement 
should be void if assured should not be in sound health. Held, 
that the policy, the representation and the renewal are to be con- 
sidered together. The renewal imports a continuance of the ori- 
ginal terms and stipulations ofthe policy, and has the same legal 
effect. 

Day vs. Mutual Benefit Life Ins. Co. 


SUICIDE. 


§ 80. Lire.—Knowledge of the Moral Wrong of the Act.—The 
mere want of capacity to appreciate the moral wrong involved in 
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the act of self-destruction, when it was voluntary and intention- 
al, unaccompanied by any want of appreciation of its physical 
nature and consequences, or by any insane impulse or want of 
power of will or self-control, is not sufficient to make the compa- 
ny liable. 

Dean vs. American Mutual Life Ins. Co., 4 Allen, 96; Cooper vs. The 
Massachusetts Life Ins. Co., 102 Mass., 227; Nimmick vs. Ins. Co., 10 Am. 
Law Reg., N. S., 102; Gay vs. Union Mutual Life Ins. Co., 9 Blatchford , 
142; 2 Big. Life and Acc. Cases, p. 4; Wharton & Hill’s Med. Jur., 
¢ 240 ; Fowler vs. Mutual Life Ins. Co. of N. Y., 4 Lansing, 202 


Van Zandt vs, Mutual Benefit Life Ins. Co. 
—$ 61. 


§ 81. Lire.—Voluntary Suicide avoids the Policy.—-Held, that 
if the act of self-destruction was the voluntary and willful act of 
the deceased, he having at the time sufficient power of mind 
and reason to understand the physical nature and consequences 
of such act, and having at the time a purpose and intention to 
cause his own death by the act, it avoided the policy. 

Borradaile vs. Hunter, 5 Man. & Gr., 639; Clift vs. Schwabe, 3 Man., 
Gr. & Scott, (3 C. B.,) 437. 

Van Zandt vs. Mutual Benefit Life Ins, Co. 


WAGER POLICY. 


§ 82. Lire.—IJnsurable Interest—An insurance by A. on the 
life of B., where A.’s claim on B. is simply the pretext for the in- 
surance ; where A. has no interest in the life of B,. he would rea- 
sonably desire to have protected by insurance ; or where A.’s in- 
terest is small, and the insurance vastly disproportionate, is a 
gaming contract, and therefore cannot be sustained. 

Mowry vs. Home Life Ins. Co. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
GENERAL TERM, APRIL, 1873. 


MARTHA J. DAY 
vs. 


MUTUAL BENEFIT LIFE INSURANCE CO.* 


A policy of life insurance contained a stipulation that it should be void if a certain 
declaration made by or for the person whose life was insured, ‘‘and upon 
the faith of which this agreement was made, shall be found in any respect un- 
true.” The declaration referred to was made for the purpose of procuring the 
policy, and contained answers to certain inquiries respecting the health of 
such person, and as to his having had certain diseases therein enumerated. 

Held, that such declaration constituted a part and portion of the contract, and the 
statements therein were made material by the contract, and the only question 
of fact respecting the same that can be determined by a jury is whether such 
statements are true or false, and not whether they are material. 

Held, also, that it was misdirection to instruct the jury that, in order to avoid the 
policy sit was necessary to show that the assured himself knew that he was mis- 
representing in making such statements—the question being upon this sub- 
ject whether such statements were untruc in point of fact, not whether the as- 
sured knew them to be false. 

Held, also, when a policy has lapsed for non-payment of the premium, and is after- 
ward reinstated upon the condition that such reinstatement shall be void if the 
assured shall not then be in sound health, there can be no doubt that the poli- 
cy and the representations upon which it is based, and the renewal, are to be 
considered together. The renewal of a contract necessarily imports a continu- 
ance of its terms. 


The facts of the case sufficiently appear in the opinion of the court. 


* From the Washington, (D. C.) Law Reporter. 
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A. G. Ruwpxz, for Plaintiff. 


Epwin L. Sranron and A. S. Worramaton, for Defendants : 

This is an action on a policy of life insurance. Defendant pleads 
the general issue, with eleven special pleas. The first special plea avers 
that, at the time of issuing the policy, it was agreed that the policy 
should be avoided in the event that a certain declaration made by the 
insured should be found in any respect untrue ; that is to say, in case 
insured had had certain diseases enumerated in said declaration, or 
then had, or within ten years previously had had, any ailments or dis- 
ease, or within same period had had any medical attendant for him- 
self or family, or made in said declaration any untrue allegation re- 
specting his usual medical attendant, or any other untrue material 
allegation; and that insured’s declaration was untrue in respect to 
said matters. 

Plaintiff's replication to this plea denies that the allegations re- 
ferred to were untrue. Simply the truth of the insured’s allegations 
is therefore here in issue. It was proved that a few months before 
the policy issued the insured had pneumonia, and was attended by a 
physician ; and that from or before that time the consumption began 
of which he died in January, 1871. 

It was also proved that another physician had occasionally attended 
him for eight years previous to the issue of the policy. 

The defendant’s fourth special plea avers that the policy having by 
non-payment of premiums lapsed on July 16th, 1870, was in October, 
1870, reinstated, upon condition that such reinstatement should be 
void if the insured was not at the time of reinstatement in sound 
health, or if he had had since the issue of the policy any derange- 
ment of health ; and that the insured was not then in sound health, 
and had had derangement of health since the issue of the policy. In 
effect, plaintiff's replication denies unsoundness of insured’s health at 
the time of reinstatement, or any derangement of his health since is- 
sue of the policy. It was proved that, since the issue of the policy, and 
before reinstatement, the insured had bronchitis and other diseases ; 
that he had been informed by a physician of his having chronic bron- 
chitis; and that at the time of the reinstatement, and for a long time 
previously, he had had consumption. 

III. Moreover, it was not for the jury to pass upon the materiality 
of the insured’s affirmations at either the issuing or reinstatement of 
the policy. Those affirmations are pleaded as warranties, and hence 
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their materiality is not to be inquired into. Even as representations 
their materiality must here be assumed, because the facts to which they 
relate were the subject of specific inquiry. Miles vs. Conn. Mut. Life Ins, 
Co., 3 Gray, 580 ; Eddy St. Foundry vs. Hamden Ins. Co., 1 Cliff, 
300 ; Campbell vs. New Eng. Mutual Life Ins. Co., 98 Mass., 381 ; 
Miller vs. Mut. Ben. Life Ins. Co., 2 Bigelow Life Ins. Rep., 704; Bliss 
on Life Ins. 77. 

IV. Nor was the insured’s knowledge of the falsity of his affirmations 
properly the subject of consideration by the jury, either upon the 
pleadings or in law. Lindenan vs. Desborough, 3 Man. & R., 45 ; 
Duchett vs Williams, 2 Cr. & M., 348; Bunyan on Life Assurance, 31, 
32; Sayle vs. N. W. Ins. Co., 2 Curt. C. C., 610; Campbell vs. New 
England Life Ins. Co., 98 Mass., 381; Vose vs. Eagle Life Ins. Co., 6 
Cush., 42. 

V. It was ruled that “notice and proofs of loss” might be con- 

sidered by the jury as part of the evidence in the case, but were not 
conclusive. Properly, however, the plaintiff is bound by them. Bliss 
on Life Ins. 416 ; Campbell vs. Charter Oak Ins. Co., 10 Allen, 213 ; 
Irving vs. Excelsior Fire Ins. Co., 1 Bosw., 507. 
' And they are decisive of the issues in the case, since they show on 
their face that the insured was diseased at the time of reinstatement 
of the contract, and had had a medical attendant for eight years pre- 
vious to the issuing of the policy. 

VI. It is to be added, as affecting the law of this case, that, since 
the defendant is a “mutual company,” the plaintiff is to be regarded 
as a member of it; is presumed to know its rules; and is bound by 
them as part of the obligations of the contract between her and the 
defendant. The rules of the defendant place the plaintiff under: the 
obligations of warranties. Bliss on Life Ins., 84, 734, 735, and cases 
cited. 


Mr. Justice MacArruur delivered the opinion of the court. 


This was an action to recover the amount of a policy of insurance 
on the life of Richard H. B. Day for the sum of five thousand dollars. 
The policy expresses that it is made in consideration of the representa- 
tions made to the company in the application for the policy, and for 
the annual premium of $137.50. The policy also contained the fol- 
lowing provision: “And it is also understood and agreed by the 
within assured to be the true intent and meaning hereof, that if the 
declaration made by or for the said assured, and bearing date the 
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16th day of July, 1869, and upon the faith of which this agreement is 
made, shall be found in any respect untrue, then, and in such case, 
the policy shall be null and void.” And there is a corresponding 
averment in the 9th special plea, which is admitted by the form of 
the plaintiff’s replication, that it was agreed between the plaintiff and 
defendant at the time of issuing said policy that the answers of the 
said Richard H. B. Day and of one H. F. Zimmerman, his friend, to 
certain questions propounded to them on behalf of the defendant on 
or about the said 16th July, 1869, should be the basis of the contract 
under which said policy was issued. 

The defendant pleaded the general issue and eleven special pleas, in 
the first of which, after alleging that the policy was to be void by the 
agreement if the answers were untrue, it is then stated that the said 
Richard H. B. Day falsely affirmed that he had not had since his 
childhood habitual cough or bronchitis or consumption, and no ail- 
ments or diseases or asthma or spitting blood within ten years last 
past, and that he had not on or about the 16th day of July, 1869, any 
disease or disorder, and had not had a medical attendant for himself 
or for his family for ten years. 

The second, seventh, ninth and tenth special pleas also charge un- 
true representations, but as they are the same in character as those 
just noticed, no further mention need be made of them. 

The replication simply denies that the declarations were untrue. 
The only question that arises under, the issue thus formed, was 
whether the statements were untrue as alleged in said first special 
plea. 

On the trial of the cause the policy was introduced, dated July 16th, 
A. D. 1869, and in order to show the falsehood of the answers in the 
application, the defendant put in evidence the medical proof of loss 
and cause of death, from which it appeared that the said Richard H. 
B. Day died of pulmonary consumption January 22nd, 1871; and the 
physician making the certificate states that he had been the attending 
or family physician occasionally for ten years. The second bill of ex- 
ceptions finds that twice in the spring of 1869 Dr. A. Y. P. Garnett 
had prescribed for Day while he had an attack of pneumonia, and 
afterward had given him prescriptions for chronic bronchitis and 
habitual hoarseness. Dr. Young and Dr. Drinkard had both pre- 
scribed for him during the spring, summer and fall of 1870, 
and in November of that year they found he had the tubercular 
consumption of the lungs, and the three physicians testified that in 
their opmion the disease of said Day was a continuous one, beginning 
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with or before the above mentioned attack of pneumonia, (which oc- 
curred before the policy was effected,) and afterward steadily pro- 
gressed. In rebuttal the plaintiff introduced testimony as to his con- 
dition of health, both before and after the time the policy was is- 
sued. There are twelve bills of exceptions upon the refusal of the 
court to instruct the jury as requested by the defendant, but the 
thirteenth bill of exceptions to certain portions of the charge of the 
court will be' noticed in the first instance, as its consideration will 
substantially dispose of all the others. . 

The learned chief justice, before whom the cause was tried, in- 
structed the jury that— 

“In reference to the defense set up in these special pleadings (and 
the instructions of the court extends to them all,) the court charges 
you that you must find that they were material and substgntial mis- 
representations. That the nominal and immaterial misstatement of 
facts, though known to the applicant at the time of the application for 
the policy to be untrue, would not avoid the policy. The Jaw holds 
all parties in a contract to a fair and faithful representation of truth, 
and will permit neither to trifle with truth in dealing with each 
other; but the law does not allow trifling or immaterial matter to en- 
ter into the consideration of the subject. Now, in giving application 
to this principle, which the court has endeavored to state, you will 
inquire in this case, in the light of the representations of the deceased, 
whether he either suppressed or falsified the condition of his health, 
in such matter and manner as substantially to affect the application 
that he was making for an insurance.” 

We think this direction of the court was erroneous, in point of law. 
There are a number of reported cases in which it is held that the pro- 
posal or declaration made for the purpose of procuring a policy 
of insurance, constitutes a part and portion of the contract. In 
the policy under consideration, it is declared to be the true in- 
tent and meaning thereof, that if the declaration upon the faith 
of which the agreement is made, shall be found in any respect un- 
true, the policy is to be null and void, and the provision in the de- 
claration itself is, that the answers of said Day should be the basis of 
the contract upon which said policy issued. These express stipula- 
tions would seem to exclude all doubt that the contract comprehended 
both policy and declaration. If this is a correct view, then it must 
be held that the parties have determined for themselves what they 
deem waterial, and it follows that all statements made by Day about 
his health, in regard to his having had since childhood an habitual 
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cough, bronchitis, spitting of blood or consumption, or ailments, or 
diseases within a period of ten years, or as to his having had a medical 
attendant for himself or for his family for ten years, are all made ma- 
terial by the contract, and the only question of fact that can properly 
be determined by the jury, is whether the statements contained in the 
proposal on these matters are true or false. The contract is that cer- 
tain facts are true, or if not true that the company is not to be bound, 
and it is upon the faith of this agreement that the policy issued. 

The party obtaining insurance should exercise great caution truly 
and carefully to answer the questions furnished by the companies. 
They know better than any one else as to their condition of health 
and the disorders from which they have suffered. Insurance compa- 
nies can know little or nothing of individual cases, and have to rely 
upon thejr contracts and the good faith and honesty of applicants. 
They have therefore adopted forms of application, embracing a series 
of questions to be answered, not only by the person whose life is to 
be insured, but by his friend, and even by a medical attendant of him- 
self or family. Without these precautions, it is doubtful whether the 
business of life insurance could be carried on. Where the insured 
has honestly and truly answered the inquiries, the companies should be 
held strictly to a fulfillment of the contract, as it is usually made for 
the benefit of families, and is regarded as a provision of support for 
those whom death has deprived of their natural protectors. 

For the purpose of securing truthful representations upon the 
points which affect the risk, the companies usually insert a condition 
in the policy like the one in this case, rendering it void in case the an- 
swers are untrue; and the effect of this condition has been considered 
in a number of decided cases. 

In Kelsey vs. The Universal Life Insurance Company, 35 Conn., 
225, the jury were instructed as follows, inter alia: 

“ Although, as a general rule, it is true that a paper not attached to 
a policy does not form part of it, yet it may be that a paper not so 
attached will be made a part of it, and amount to a warranty by the 
express terms of it. * * * Applying this principle in the case under 
consideration—if the application of Mrs. Kelsey, and her answers to 
the questions therein proposed are part of the policy, or are so re- 
ferred to as to be recognized and become part of it, they become war- 
ranties, that is to say, the plaintiff, by accepting the policy, warrants 
that the statements which are the condition and consideration of the 
policy, are true. So far as the contract is concerned, they become 
conditions precedent, so to speak, which he must show have been cor- 
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plied with before he can recover on the contract. With reference to 
the policy of insurance under consideration for the purposes of this 
case, the court instructs you that the conditions and agreements men- 
tioned in the policy, having reference to the application, which was a 
part of the condition on which the policy was issued, are warranties of 
facts which must be proved true in all particulars.” 

The case was carried to the Supreme Court on motion for a new 
trial. The chief justice, in delivering the opinion of the court upon 
the breach of the charge, observed : 

“ But the court charged the jury that the condifions and agree- 
ments mentioned in the policy, having reference to the application, 
which was a part of the condition upon which the policy was issued, 
are warranties of fact, and the plaintiff insists that the charge is in- 
correct in point of law. In the body of the policy, under the head- 
ing of conditions and agreements, is this first condition as to the ap- 
plication: 1. That the statements and declarations made in the ap- 
plication for this policy, and on the faith of which it’is issued, are, in 
all respects, true, and without the suppression of any fact relating to 
the health or circumstances of the insured affecting the interest of the 
company. The reference here to the application is as clear and pre- 
cise as in the case of Jennings vs. Chenango Mutual Insurance Com- 
pany, 2 Denio, 75, and the facts stated in the application in that 
case were held to be warranties. It is true that in that policy the re- 
ference to the application alluded to it as forming part of the policy, 
while in the case under consideration the words are that the policy 
is made on the faith of the application, and that the statements in it 
are in all respects true. But we think this stipulation makes the 
truth of the material facts 2 matter of contract obligation on the 
part of the insured, and conditions upon which the policy was 
issued, and on the truth of which it was only to bind the compa- 
ny, as if the same had been embodied in the policy itself. And this 
has been the uniform doctrine of this court.” 

And the court then go on to state that while they are satisfied that 
the charge of the court was correct, yet they deem it proper to re- 
mark that whether the statements are to be regarded in the light of 
warranties or representations is not very important, inasmuch as the 
answers were clearly untrue. Several Connecticut cases are referred 
to in this opinion, showing that statements made in written applica- 
tions for insurance have been held with great uniformity to be war- 
ranties. 

The same doctrine has been announced by the Supreme Court of 
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Massachusetts as unquestioned law. In Miles vs. Connecticut Mutu- 
al Life Insurance Co., 3 Gray, 580, it was held, upon the authorities 
cited by counsel for defendant, and upon many others, that the state- 
ments and declarations contained in the application for insurance, 
and referred to in the policy, were warranties, and if any of them, 
whether material or immaterial to the risk, were untrue, either from 
design, mistake, or ignorance, the plaintiff would not recover. This 
decision was made with reference to a policy resembling the one in 
this cause, and the cases sustaining the doctrine in that State are cit- 
ed by the counsel and recognized and approved by the court. 

It would seem that when the proposal is part of the policy, the 
statements are made warranties, and if untrue in any respect, the po- 
licy is void. It is equally well settled that the statements made in a 
written application in answer to inquiries regarding the health and 
matters appertaining thereto of the person whose life is to be insured, 
and where it further appears, as in the present case, that the parties 
have expressly agreed that the policy should be void if the statements 
were untrue, they are conclusively made material both as a matter of 
law and fact by the contract into which the parties have entered. 

The recent case of Campbell vs. New England Mutual Life Insur- 
ance Co., 98 Mass., 381, was an action upon a policy of life insurance, 
expressed to be on the condition that if the statements made by the 
assured to the company as the basis of the contract shall be found in 
any respect untrue, then the policy was to be null and void. The pro- 
posal was not otherwise referred to in the policy, nor made by express 
language a part of it, and it was held that the answers contained in 
the written proposal were material by the contract. The court says : 
“ But where the representations upon which the contract is based are 
in writing, their interpretation, like that of other instruments, belongs 
to the court, and the parties may, by the frame and contents of the 
papers, * * * or by the mode of referring to them in the policy, set- 
tle for themselves that they shall be deemed material, and when they 
have done so, the applicant for insurance cannot afterward be per- 
mitted to show that a fact which the parties have thus declared to be 
material to be truly stated, was in fact immaterial, and thereby es- 
cape from the consequences of making a false answer to such & ques- 
tion.” 

This principle was held to apply to the policy in that case. And in 
Davenport vs. New England Insurance Co., 6 Cush., 341-2, the lan- 
guage of the court is: “The assured having given an untrue an- 
swer, whether by accident, mistake or design, it matters not, to a di- 
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rect, plain and practical question, cannot now be heard to say it was 
immaterial.” 

In Miller vs. The Mutual Benefit Insurance Co., 2 Bigelow, 693, 
the application was by a wife for a policy of insurance on the life of 
her husband, and in it she agreed that the answers of her husband 
and of his physician and friend should be the basis of the contract, 
and if untrue, that all moneys paid should be forfeited for the benefit 
of the company, There was also a provision in the policies not dif- 
fering essentially from that contained in the policy here. The jury 
were instructed substantially as in the case at bar in this language : 

It is for you to determine the materiality of the alleged misstate- 
ments, if any have been proven.” In reference to this the Supreme 
Court of Iowa say : 

“ This instruction we consider erroneous. * * * A misrepresenta- 
tion by one party of a fact specifically inquired about by the other, 
though not material, will have the same effect in exonerating the lat- 
ter from the contract as if the fact had been material, since by mak- 
ing such inquiry he implies that he considers it so. In all jurispru- 
dence this distinction is recognized. Itis practically to written answers 
to written inquiries referred to in a policy. * * * Representations of 
this kind differ from warranties, in that a substantial compliance with 
them is sufficient to answer their terms. Whether there has been such 
substantial compliance, that is, whether the representation is in every 
material respect true, is a question of fact for the jury. But it is not for 
the jury to say that the representation, though substantially untrue, is, 
notwithstanding, immaterial.” 

The same principle was recognized in Anderson vs. Fitzgerald, 
2 Big., $41, a case which went up from the Irish Exchequer to the 
House of Lords. There the policy provided that “if any circum- 
stance material to this insurance shall not have been truly stated, or 
shall have been misrepresented or concealed, or shall not have been 
fully and fairly disclosed and communicated to the company, or if any 
fraud shall have been practiced on the said company, or any false 
statements made to them in or about the obtaining or effecting of this 
insurance, this policy shall be null and void.” There was a corres- 
ponding declaration in the proposal and statement. The company al- 
leged that the proposal and statement contained untrue representa- 
tions of facts. On the trial the judge directed the jury that they 
must not only be satisfied that the various false statements relied on 
by the defendant were false in fact, and were made in and about effect- 
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ing the policy, but also that such false statements were material to the 
insurance, before they could find their verdict for the defendant. 

This ruling was the great point discussed in the House of Lords. 
The judges were called, as is the practice in such cases, and eleven of 
them attended, and they unanimously held, with the chancellor and 
ex-chancellors, that the answers became part of the contract by the 
very frame of it, and that it was misdirection to leave it to the jury to 
say whether they were material as well as false, and if not material, 
that the defendant could not avail himself of them, and that the re- 
presentation being part of the contract, its truth, not its materiality, 
was the question.” 

The English rule is further illustrated in Lindenan vs. Desborough, 
3 Man. and R., 45 ; Geach vs. Ingall, 14 Mess. and W., 95. 

It seems to be now the settled doctrine in both countries that where 
the contract contains a stipulation that in case answers contained in 
the statement or application for insurance are untrue, the policy shall 
be void, that the falsity of the statements has the effect of avoiding 
the policy as their materiality is a matter of contract. This is the 
agreement of the parties, that false statements made in the declara- 
tion upon which the policy assured should render it void. It is an 
established rule in the construction of written instruments that the 
stipulations and conditions which they contain are binding upon the 
contracting parties, and when it is plainly declared that the contract 
shall be void if certain written statements referred to are untrue, sure- 
ly the materiality of such statemants is a matter of contract obliga- 
tion. The issues in the case at bar were evidently made up with re- 
ference to this view of the law. The replication to the plea we are 
now considering is in these words: “ And now comes the plaintiff and 
denies that the declarations of the said Richard H. B. Day were un- 
true as in said first plea alleged.” There is no issue raised as to the 
materiality of the matters set up in the plea. The only question is 
whether the representations of Day were untrue. This is the proper 
issue, and the only issue that could be tried in view of the stipulations 
of the contract. 

We think that the question of the materiality ought not to have 
been submitted to the jury, and that the action ought to have been 
tried upon the issues made up by the pleadings. 

Exception is also taken to that part of the charge in which the jury 
were instructed— 

‘«3,. If he was possessed of any established disease, any grave and 
permanent invasion of his health, that looked to his premature disso- 
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lution, that was calculated to materially hasten it, and you find from 
the proof that in this regard he misrepresented, and if you further 
find that he himself knew that he was misrepresenting, it will avoid 
this policy, and you will find for the defendant ; for it must be a mis- 
representation with knowledge or conviction that he has falsified the 
history of his physical condition. And without you find that the de- 
ceased was materially diseased, and that he was conscious of it, and 
being conscious of it, misrepresented, you will not set down his errors 
of judgment to the avoidance of this contract.” 

- We are of opinion that if the statements made by Day in the ap- 
plication, being part of the contract, to procure the policy were un- 
true in point of fact, the contract became null and void. This results 
from the form of the contract. It was evidently the design to pro- 
tect the company from the ignorance, as well as willful misrepresenta- 
tion of those applying for insurance. If for instance Day did not 
know or suppose that he had consumption, although in point of fact 
that fatal disease had already seized upon his lungs, his statements 
would be contrary to the fact in an important respect, for no compa- 
ny would insure a life subject to so much risk. It would be untrue 
as matter of fact, and therefore fatal to the contract. In the case of 
Anderson vs. Fitzgerald, already mentioned, Baron Parke observed : 

“ A doubt possibly may exist whether the word ‘ false’ is to be un- 
derstood as false in point of fact, or morally false, though I believe 
most of us think it is not to be limited to moral falsehood, but there 
seems to us to be no doubt that if the statements are false in what- 
ever sense we understand that word, being used in effecting the insur- 
ance, the proviso operates. There then appears to us to be only two 
questions for the jury on this partof the policy. Were the statements 
false? Were they made in obtaining or effecting the policy.” 

The cases cited on appellant’s brief, together with others which I 
have examined, fully sustain the same view. Indeed, I have been un- 
able to find that the point has been otherwise decided when fully 
brought to the notice of the court. In addition to the cases cited 
by appellant, I refer to the following: Miles vs. Connecticut Mu- 
tual Life Insurance Company, 3 Gray, 580; Rawle vs. American Life 
Insurance Company, 36 Barb., 357. 

The policy contained a condition, that if the premium was not paid 
when due, that it should cease and determine, and the other special 
pleas of the defendant aver that the premium falling due July 16th, 
1870, was not paid, and said policy lapsed, but that in October follow- 
ing it was renewed and reinstated upon the condition that such rein- 
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statement should be void if said Richard H. B. Day should not be 
in sound health. And it is further averred that he was not in sound 
health, and had had derangement of health since the issue of the po- 
licy. There can be no doubt but that the policy and the representa- 
tions upon which it is based, and the renewal, are to be considered to- 
gether. The renewal of a contract necessarily imports a continuance 
of its terms, and the stipulations of the renewal will therefore have 
legal effect together with the terms of the original policy. The ob- 
servations already made are therefore equally appropriate to these lat- 
ter pleas, and need not be repeated. 

As we are of opinion that it was error to submit the materiality of 
the misstatement alleged in the pleas to have been’ made by Day to 
the consideration of the jury, and also whether he knew that they 
were untrue, the verdict must be set aside and a new trial ordered. 
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Policy contained a clause providing against the keeping or using certain explosive 
oils and other inflammable substances. Plaintiff kept a jug of crude petroleum 
on the premises for the purpose of applying that substance as a remedy for u 
cutaneous disorder and a gun-shot wound. On trial defendant moved for a 
nonsuit, which was denied. 

Held, that when such a motion is denied, the grounds on which it is made must 
appear, but the ground of its denial need not generally be specified. 


* Decided January Term, 1874. These tlgee cases were argued at the same time. We give the 
decision of the first in full, and such parts of the others as are not mere repetition of the facts in 
the firet case.—Eprror InsurnaNcE Law JouRNAL. 
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Heid, that a motion for nonsuit will not hold unless the grounds upon which it is 
made are set forth in the answer. 

Held, (Ruxnoups, J.,) that the provision aguinst ‘storing or keeping ” petroleum 
did not apply to keeping it for medicinal purposes, but in considerable quanti- 
ties with a view to commercial traffic. 

Held, (Eant, J.,) that this was not “storing” petroleum within the meaning of 
the policy. 


Joun E. Parsons, for Respondent. 
Samvet Hann for Appellants. 


Jounson, O. 


The policy under which the recovery has been had, contains the 
following clause: ‘“ Whenever gunpowder, phosphorus, sulphate, 
petroleum, benzine, benzole, naphtha, or any explosive article or arti- 
cles subject to legal restriction, shall be kept or used in said premises 
unless said use or keeping is specially provided for herein in writing, 
this policy shall be null and void.” Neither from the complaint nor 
the answer does it appear that the policy in suit contained this clause, 
nor does the answer contain any defensive allegation founded upon 
this clause, or presenting a violation of it as a bar to the plaintiff's re- 
covery. The affirmative defenses set up by the answer, relate either 
to the failure of the plaintiff to comply with the conditions of the 
policy imposing duties upon him to be performed after a fire should 
have occurred as in respect to proofs of loss or care of injured goods, 
or else to the alleged fraudulent origin of the fire by the acts or pro- 
curement of the plaintiff himself. The only allegation of the com- 
plaint which by any possibility can be supposed to have reference to 
this clause is the answer, “that more than sixty days before April 
7th, 1868, the plaintiff gave the defendants due notice and proof of 
the said loss and damage according to the conditions attached to the 
said policy, all of which have been duly fulfilled and performed by this 
plaintiff.” Upon every just principle of construction this allegation 
must be taken to refer to the conditions of the policy on the subject 
of notice and proof of loss and damage; such is the grammatical con- 
struction. Upon this subject the plaintiff was bound to allege a com- 
pliance with the conditions of the policy, which were conditions pre- 
cedent to his right of recovery. He was not called upon in the first 
instance, and as part of his case, to deny a violation by himself of the 
prohibitory clause of the policy in respect to explosive articles. 

The pleadings presented then no issue upon the subject of the clause 
quoted from the policy, while there was a distinct issue upon the 
fraudulent origin of the fire. In the course of the trial proof was 
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given of the presence of petroleum on the premises in a jug, ard also 
of clothing impregnated with the same substance, which was clearly 
competent evidence on the issue as to the fraudulent character of the 
fire, and this was received without objection on the part of the plain 
tiff, There was also evidence tending to show that the petroleum 
was kept upon the premises for use as an external medical applica- 
tion for a cutaneous disease under which the plaintiff was suffering, 
and that the clothing became impregnated with the petroleum in the 
course, and as a consequence of that use. All this evidence was dis- 
tinctly competent on the issue made by the pleadings, and therefore 
the plaintiff can have waived or lost no right by not objecting to it. 

The fairness or the fraudulent character of the fire was being tried, 
and the evidence all legitimately bore upon that question. 

This being the state of the case and of the proof when the plaintiff 
rested, the defendants moved for a nonsuit on the ground that the 
policy contained an express stipulation that whenever petroleum was 
kept or used without written permission, the policy should be void. 
The nonsuit was denied and the defendants excepted. Of course the 
ground of the denial does not appear, and would not in the ordinary 
course be entered on the record. When such a motion is denied, the 
ground on which it is made must appear, but the ground of its de- 
nial need not generally be specified. Ifa good ground exists and has 
not been waived that is sufficient. 

The case of Codd vs. Rathbone, 19 N. Y., 37, is exactly in point. 
There the defense of illegality was overruled because the answer did 
not set up that defense, and it was further held that this objection 
was not waived by reason of the evidence being received without ob- 
jection, because the whole of it was competent on an issue which was 
made by the pleadings. 

This furnishes the precise ground of distinction between this case 
and that of the New York Central Ins. Co. vs. National Protective Ins. 
Co., 14 N. X, 85. 

In the latter case evidence was received without objection, which 
went beyond the issue made by the pleadings, and was inadmissible 
except upon the hypothesis that the parties were trying a further 
material issue relevant to the merits of the case but not presented by 
the pleadings. Under these circumstances the court held that the 
party against whom this evidence had been given was not at liberty 
to urge on appeal, in support of the denial of a motion for a nonsuit, 
the defect of the pleadings in not presenting the issue to which alone 
the evidence was applicable. 
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The case before us falls under the distinction taken in Codd vs. 
Rathbone. All the evidence was competent on the issue of the fraudu- 
lent origin of the fire, and no implication can arise of a waiver by the 
plaintiff of his right to insist that no issue was made as to the forfeit- 
ure of his right under the policy by the keeping or use of petroleum 
on the premises. 

The judgment should be affirmed with costs. 

All concur. 


Reynotps, C. 


It is very clear that when the policy was written no one under- 
stood that the keeping of petroleum oil for merely medicinal purposes 
would render void the obligation of the defendant. The provision 
against “ storing or keeping ” was obviously aimed at storing or keep- 
ing in a mercantile sense, in considerable quantities with a view to 
commercial traffic. It was not intended to forbid its use as a medi- 
cine. It might as well be claimed that if the plaintiff went to his 
medical adviser and had his shirt and drawers saturated with petroleum 
with a view to the peaceful repose of a night, and brought them to 
bed on the insured premises, or if, indeed, he had taken a quantity 
internally for like purpose, it would have been a “ keeping or storing ” 
within the meaning of the policy. 

The cases in the courts presumably against the construction con- 
tended for by the defendant are quite too numerous to authorize us 
to disturb the judgment of the court below. Hellman vs. The Aitna 
Fire Ins. Co., 32 N. Y. R., 405 ; Reynolds vs. Commerce Ins. Co., of 
N. Y., 47 id., 597; Catlin vs. Springfield Ins. Co., 1 Sumner, 434; N. 
Y. Equitable Ins. Co, vs. Langdon, 6 Wendell, 623. 

The point that the plaintiff had during the life of the policy used 
some inflammable fluid for light, does not appear to have the slightest 
foundation. 

The restriction clearly did not apply to using a light in a sleeping 
apartment, but only to the use of camphene oil asa light for stores, 
warehouses, shops and manufactories. Besides, the plaintiff’s evidence 
indicates that he had not used any forbidden light during the life of 
the policy, and as the defendant on the trial did not ask to have any 
such question of fact submitted to the jury, it may be assumed that 
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counsel then thought, as we think now, there was nothing in the point. 
The judgment must be affirmed with costs. 


Eart, ©. 


In N. Y. Equitable Ins. Co. vs. Langdon, 6 Wend., 627, Judge 
Sutherland says : 

“Tt appears to me that the word ‘storing’ was used by the par- 
ties in this case in the sense contended for by the plaintiff, viz., a 
keeping for safe custody, to be delivered out in the same condition, 
substantially, as when received, and applies only when the storing or 
safe keeping is the sole or principal object of the deposit, and not 
when it is merely incidental, and the keeping is only for the pur- 
pose of consumption.” 

In O’Neil vs. The Buffalo Fire Ins. Co., 3 Com., 122, it was held 
that oil and turpentine brought into a house for the purpose of paint- 
ing it were not stored therein, within the meaning of a clause in the 
policy prohibiting the storing of such articles. 

In Mayor, etc., of New York vs. The Hamilton Fire Insurance 
Co., 10 Bos., 537, it was held that the keeping of articles to be exhib- 
ited, or to be used as means and instruments of the exhibition, is not 
a use of the building “for the purpose of storing or keeping there- 
in” such articles within the meaning of a clause in an insurance pol- 
icy against storing and keeping such articles. 

In Hynds vs. Schenectady Co. Mut. Ins. Co., 11 N. Y., 554, it was 
held that a condition in a policy against using the premises insured 
for storing or keeping, among other things, flax, was not violated by 
the fact that a small quantity of flax happened to be left upon the 
premises. These authorities are sufficient to show that the premises 
were not in this case, within the just meaning of the policy, used for 
storing petroleum. 

The judgment must therefore be affirmed with costs. 

Reynoxips and Earn, CC., read for affirmance, Lorr and Jounson 
concur. Gray dissents. 





Atherton vs. Phenix Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


NOVEMBER TERM, 1871. 


PETER ATHERTON 
v8. 


PHGNIX INSURANCE COMPANY.* 


Held, that secondary evidence to show who was the mortgagee of a vessel is ad- 
missible when the original mortgage is lost. 


During the civil war the legal title to the vessel was transferred to Ford, of Eng- 
land, and was registered in London in his name to avoid capture, although the 
equitable ownership remained with her former owners. Considerable expense 
having been incurred in repairing the vessel, Ford mortgaged the ship to the 
creditor. 


Held, that this mortgage was a valid one, and sufficient to defeat a policy contain- 
ing a clause in which the insured agreed that ‘‘ this insurance shall be void in 
case this policy, or the interest insured thereby, shall be sold, assigned, trans- 
ferred or pledged without previous consent in writing of the insurers.” 


Action of Contract.—A policy of insurance made December 18th, 
1865, to Amos H. Howard, “ on account of whom it concerns,” was by 
him assigned with consent of insurers to the plaintiff, May 15th, 1866, 
upon the ship Northland, for a voyage from England to the East 
Indies. Said policy contained this clause : 

“Tt is agreed that this insurance shall be void in case this policy, 
or the interest insured thereby, shall be sold, assigned, transferred or 
pledged without the previous consent in writing of the insurers.” 

Wells, J., before whom the case was tried, withdrew the case, the 
parties consenting, from the jury, and reported it to the full court, 
upon the question, among others, “ whether there was such a transfer 
or pledge of the property insured as to avoid the policy or defeat the 
suit, there being no controversy upon the evidence reported on that 
point except as to its competency and sufficiency.” 


H. W. Pains and F. Goopwi, for Plaintiff. 
J. C. Dovar, fur Defendants. 


. * To appear in vol. 108, Mass. Reports. 
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Ames, J. 


At the date of this policy, the legal title to the vessel stood in the 
name of John W. Ford, of the city of London, in England, to whom 
it had been conveyed by the American owners on December 17th, 
1863. The case finds that he was not, in the ordinary sense of the 
word, a purchaser of the vessel, and that he did not hold adversely to 
the former American owners, but that she was conveyed to him that 
she might have a British register, and sail under the British flag, in 
order to avoid the risk of capture by Confederate cruisers. She was 
accordingly registered in London in his name, and so far as the public 
records showed, he was the only legal owner. He testified, in substance, 
that the equitable ownership remained in the parties who owned her 
at the time of the transfer, and that he held her under that transfer 
in trust for the former owners. We do not understand however that 
this trust was reduced to writing, or that there was anything on re- 
cord to manifest its existence. 

Such being the state of things as to the ownership of the vessel, it 
appears that Charles Gumm, also of London, and now deceased, paid 
for repairs upon her, and made advances to the American, or equit- 
able owners, to a large amount. No question is raised as to the bona 
fides of these charges, and it is not denied that they were on account 
of the ship, and were beneficial and useful, in their nature, to the 
ship and her owners, whoever they might be. From the nature of 
Ford’s title, he would not be likely to incur these charges upon his 
own personal credit, and the language of the witness imports that 
they were charges against the ship, and that “the ship” had got 
largely into Charles Gumm’s debt for repairs and advances. Ford 
also testified that for the purpose of securing these advances he un- 
dertook to mortgage the ship to the creditor. 

Two questions then arise: Ist. Is it proved by competent evidence 
that there was such a mortgage? 2nd. If so, what was its effect 
upon the policy of insurance which had been taken a few months pre- 
viously, and which contained the stipulation “that this insurance 
shall be void in case thig policy, or the interest insured thereby, shall 
be sold, assigned, transferred or pledged without the previous consent 
in writing of the insurers ?” 

The first of these questions hardly admits of serious controversy. 
Ford, the holder of the legal title, testified that he made such a mort- 
gage, giving the date, the amount of the debt, the name of the mort- 
gagee, and the description of the property mortgaged. The mort- 
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gagee being dead, his sole acting executor testified that he has made 
diligent and careful search among all the papers of the deceased in 
his control, and cannot find this instrument. The certified copy of 
the register shows that a mortgage of the ship, on the same date, by 
the same mortgagor, for the same amount, and to the same person, 
was duly and seasonably recorded. It is plainly a case in which sec- 
ondary evidence was admissible ; and the secondary evidence pro- 
duced, although no exact copy could be furnished from the registry, 
was sufficient to prove that the lost paper had existed, and that its 
contents were such as had been described. Goodrich vs. Weston, 102 
Mass. 362. 

Upon the remaining question, as to the effect of this mortgage, there 
is no direct evidence of any express authority given in terms to Ford, 
by the equitable owners, to make such a mortgage, and it appears 
affirmatively that he did it without consulting or notifying them. It 
is not distinctly stated who ordered the repairs, or requested the ad- 
vances, but it is not to be supposed, and has not been argued, that 
Gumm was a mere volunteer, and parted with so large a sum without 
request or authority from some one whom he at least supposed to re- 
present the vessel and her owners. It may well be inferred that, in 
that state of things, the creditor, Gumm, could have arrested the ves- 
sel by an attachment, or perhaps by a libel in admiralty, and in that 
way have prevented her from going to sea at all, and so have broken 
up the intended voyage, unless security should first be given in some 
form for the debt. It is intimated in the argument, that the mortgage 
was a wrongful and fraudulent act on the part of Ford ; but we see 
no ground for such an imputation. The report discloses nothing 
from which it can be inferred that there was any misapplication of 
funds, or that Ford had any interest in the claim, or that the mort- 
gage could be of any advantage to him personally in any event. The 
report expressly says that it was a charge against the ship and was 
in no sense his debt. It certainly was not unreasonable that the ship 
should be held in some form as security for the debt. The parties 
whom the plaintiff represents had had the benefit of the repairs and 
advances. They owed the money, and had no right to complain that 
it was made a charge upon the property. They had it in their power 
at any time to extinguish the mortgage, by paying what they were 
bound to pay. It may have been, and perhaps we ought to assume that 
it was in fact necessary to give the mortgage in order,” ~ leave the ship 
at liberty to go upon her voyage. He was the oily hi. yhad by could 
give it, and to all appearance it was a reasonabl, h- ofst and proper 








thing to do. The absolute title was intrusted in his hands, and he 
had apparently full authority to make such a conveyance. Even if 
Gumm, the creditor, knew that he was in fact a mere trustee for other 
parties, the facts stated in the report furnished him no indication, nor 
even any ground of suspicion, that Ford, in mortgaging the ship as 
security for repairs and advances on her account, was exceeding his 
authority as such trustee. 

The creditor, Gumm, appears to have received the mortgage in en- 
tire good faith, from a person having the legal title, and without no- 
tice, express or implied, that the making and delivery of it was an 
act outside of the authority and right of that person. If Ford was an 
agent or mere trustee, he was nevertheless clothed with all the ap- 
parent muniments of an absolute title to the property in himself. If 
he exceeded his authority, the loss should fall upon the party who 
misled the other by intrusting what appeared to be full powers in the 
hands of the agent, and not upon the party who was misled by such 
appearance. Story on Agency, § 443. If, instead of being lost, the 
vessel had returned to the port of London, we do not see on what 
grounds the right of the mortgagee to hold under the mortgage could 
have been successfully resisted by the plaintiff and his associates. 

Our conclusion therefore must be, that the mortgage was binding and 
valid against the plaintiff and the parties whom he represents. The 
question is not whether there still remained an insurable interest in 
the assured. The rights of the parties depend upon the express 
terms of the contract, and there can be no doubt, upon the authori- 
ties, that such a conveyance must have the effect to render such a 
fvlicy of no avail to the plaintiff. Edmands vs. Mutual Safety In- 
surance Co., 1 Allen, 311; Lawrence vs. Holyoke Insurance Co., 11 
Allen, 387; Clark vs. New England Insurance Co., 6 Cush., 342. 

As this point is necessarily fatal to the plaintiff, we have not thought 
it necessary to consider the other questions submitted in the reserva- 
tion. 

Judgment for the defendants. 


wal 
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COURT Ok APPEALS OF NEW YORK, 


DECIDED DECEMBER 16th, 1873. 


DAVID McMASTER, Respondent, 
v8. 


THE PRESIDENT AND DIRECTORS OF THE INS. 
CO. OF NORTH AMERICA, Appellanis. 


Defendants claimed that assignees of the plaintiff and the insured broke the con- 
ditions of the policy by having other insurance on the property insured, with- 
out notice to and consent of the company in writing. 


Held, that the court below having found that the assured kept and performed the 
conditions of the policy, this is tantamount to a finding of fact that the insured 
did not have other prior insurance on the property covered by the policies. 

Held, that this was a question of fact to be determined by the court below, and 
that this court has no power to review the conflicting evidence. 


Defendants claimed that the plaintiff having stated in the proofs of loss that he 
had other insurance on the same property, is estopped from showing the con- 
trary, and that the declaration thus made is conclusive evidence of the fact as- 
serted by the defendants. 


Held, that the doctrine of an estoppel in pais does not apply to this objection, but 
only when an action or declaration is calculated or intended to mislead another, 
on which the latter has relied, so that he will be injured if the truth of the act 
or declaration be denied. 


Held, that the proofs of loss are not a part of the contract of insurance, nor of any 
contract, and that the claim that they cannot be reformed save by an action to 
that end, is not tenable. The proofs of loss are the act or declaration of one of 
the parties to a pre-existing contract, in compliance with its conditions, and 
the other party is not bound thereby. 

Held, that the assured having made his proofs of loss in a particular manner, and 
the defendant having been led into a particular line of defense, the former is 
not estopped thereby. 

Held, that proofs of loss do not create any liability, but only set running the 
time at the end of which the claim becomes payable. 

Defendants claimed that they were misled by the words ‘‘in storage” in the poli- 
cies, and that they meant the property of some one else, otherwise they would 
have adopted another line of defense. Held, that the phrase had no such vi- 
tality in the case. 

Held, that courts will be cautious in finding ways to work the forfeiture of a policy, 
but will rather strive to uphold it, and therefore will construe it against the un- 
derwriter. 

Held, that other insurance on the property and other insurance had by the as- 
sured are not the same thing. 
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Reld, that the law looks with disfavor upon the forfeiture of a policy as well as an 
estoppel in pais, and that the latter is not permitted except as to prevent fraud. 


Held, that the rule that parol evidence shall not be given to contradict the terms of 
a written contract is applied only in suits between the parties to the instrument, 
but does not apply to third persons, who are not precluded from proving the 
truth, however contradictory to the written statements of others. 


E. Cowen, for Appellants. 
A. Ponp, for Respondent. 


Fouaer, J. 


There are two principal grounds on which the defendants rely, to 
defeat the action of the plaintiff : 

1st. That Lake, the assignor of the plaintiff, and the assured named 
in the policy, broke the conditions of that instrument by having other 
prior insurance on the property therein insured, or on some part 
thereof, without notice to and consent of the company in writing, as 
required by the conditions of their contract. 

2nd. That the insured having (as is claimed) stated in the proofs 
of loss submitted to the defendants that he had other insurance on 
the same property, the plaintiff is estopped from showing the contrary 
thereof, though the contrary be true ; and that the declaration thus 
made is conclusive evidence of the fact asserted by the defendants. 

‘1, The learned justice who tried the action has found as a conclu- 
sion of fact, that the assured kept and performed the conditions of the 
policy to be kept and performed by him; and that the defendants 
have failed to establish the defense stated and averred in their answer. 
This is tantamount to a finding of fact, that the assured did not have 
other prior insurance on the property insured by the policies from 
the defendants. To this finding the defendants excepted. The first 
inquiry then is, is that finding contrary to all of the evidence in the 
case. It is shown by the stipulation, which was read in evidence, that 
the assured before the issuing of the policies in suit did procure a 
policy from a company at Hartford. The proofs of loss, verified by 
his oath and delivered to the defendants, aver that there was other 
insurance on the same property, and specify the last named policy as 
the one by which it was made. 

There are certain phrases, in the description of the matter insured, 
contained in the Hartford policy, which may apply to the property 
covered by the policies issued by the defendants. On the other hand 
there are certain phrases in the policies in suit, which are not contained 
in the Hartford policy. Again, the assured as a witnéss in this case 
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testifies that the policy from the Hartford company does not cover 
the same property as do the policies in suit, and that it was by an 
unintentional mistake that it was stated in the proofs of loss that 
there was other insurance on the same property, and that his under- 
standing of the statement in the proofs of loss was that it declared 
that the other insurance was on property in general, covering a lot of 
other property, and not covering this property. There was also a 
policy of insurance from another company in New England. It is not 
shown that it was procured by the assured in the policies in suit. 
The proofs of loss state as to this one also, that it was on the same 
property. The assured testifies as to this policy also, that it does not 
cover the same property, and testifies as before stated in regard to it, 
as to his intentions and his mistake. The description in this policy 
differs from that of all the others, and is not so specific as to point 
unmistakably to the same property. There is a conflict of testimony 
here. The two statements of the assured, each under his oath, are 
at variance. There is not entire accord in the descriptions in the 
several policies. It was for the trial court, having the witness before 
it, beholding his demeanor, to judge of the strength of his testimony, 
and the weight to be given to it, and to decide whether his statement 
as a witness overcame his statement in the proofs of loss, and also in 
light of all the facts disclosed to pass upon the differences in the 
description of the property contained in the several policies. Here 
was a case for the trial court to exercise its province of finding what 
was the fact. There is not so clear a contradiction between the find- 
ing made and the evidence returned, as will warrant this court in 
holding as matter of law that there was error therein. Here the 
learned and acute counsel for the defendants insists that the docu- 
mentary evidence showed beyond a doubt that the Hartford policy 
did in fact cover the same property as that mentioned in the policies 
issued by the defendants, and that although Lake, the assured, de- 
nied this, his evidence must yield to the plain meaning of the written 
policies. Without conceding or denying that their meaning is so 
plain, we say that this view was one to be presented to the trial court 
and not to this. It can be yielded to here only by reversing the 
finding on a question of fact, arrived at through a consideration of 
conflicting evidence. This we may not do. The result is, that the 
defendants did not make out the affirmative defense set up in their 
answer. 

2. The second ground taken by the defendants arises on the objec- 
tion taken to the admission of testimony. If we catch aright the ex- 
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act point sought to be made in the objection taken at the trial, to the 
testimony offered by the plaintiff in contradiction of the statement of 
the preliminary proofs, it is this: One branch of that objection is 
that they, being part of a contract, cannot be reformed save by an ac- 
tion to that end. This is not renewed upon the brief submitted in 
this court, and indeed is not tenable. 

The proofs of loss are not part of the contract of insurance, nor a 
part of any contract. The contract of insurance requires that they 
shall be rendered, but it does not make them when rendered a part 
of itself as sometimes an application for insurance is made. They are 
the act or declaration of one of the parties to a pre-existing contract, 
in attempted compliance with its conditions. The other party to the 
contract is not a party to this act or declaration; takes no part in 
making it; does not assert that it is a true statement, and is not 
bound thereby. The instrument which makes the proofs of loss may 
be amended by the insured at his will, subject always to the necessity 
that it be furnished to the insurer in such reasonable time as to meet 
the requirements of the conditions of the policy. 

The other branch of the objection is, that the assured having made 
his verified proofs of loss with this statement in it, had led them into 
a particular defense and is estopped to deny it. The fact that there 
is a verification does not of itself conclude the assured. It has been 
repeatedly held to the contrary. Smith vs. Ferris, 1 Daly, 18-20, 
and cases there cited. 

If by this objection is meant, that the plaintiff is estopped to show 
the existence of a contract of insurance and the circumstances which 
have created a liability to him on the part of defendants, and that 
this rests upon the established doctrine of an estoppel in pais, we can- 
not so hold. The proofs of loss do not create the liability to pay the 
loss. They do no more in this aspect than to set running the time 
at the end of which the amount contracted for shall become payable, 
and at which action may be brought to enforce the liability. All the 
elements of an estoppel in pais are lacking. It arises from an act or 
declaration of a person intended or calculated to mislead another, on 
which that other has relied, and has so acted or refrained from action 
as that injury will befall him if the truth of the act or declaration be de- 
nied. Now the declaration of the assured in the proofs of loss was not 
intended nor calculated to mislead the defendants into any change of 
their situation by which they assumed a liability to him or assented 
to the existence of one. Its natural effect, if it is to be interpreted as 
the defendants claim that it should be, is to present an assent to the 
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existence of a liability, and it had no effect if thus interpreted to 
create one. Nor did the defendants rely upon this declaration, and 
thereupon change their situation so as to contract or incur a liability. 
Before it was made they had done that from which their liability 
took its rise. Nor does the exhibition of the truth, though at enmity 
with the declaration, create or increase or change the liability. 

The case differs from two of those cited by the defendants, (Pres. 
Ch. vs. Williams, 9 Wend., 147, and Sheppard vs. Hamilton, 29 
Barb., 156,) for in each of those the plaintiff, having an option of two 
courses of action in which to enforce a claim against the defendant, 
was led by the declaration of the latter, calculated to mislead, to take 
one which he could not afterward forsake without injury, but which 
he must be defeated in and forsake if the defendant was permitted to 
falsify his declaration. And the fact stated there, in the declaration 
of the defendant, was the sole fact material in affecting the action of 
the plaintiff. Those cases do not go upon the ground that the declar- 
ation of the defendant led the plaintiff to sue, but on this: that he 
having a valid claim which might be sued in one form or another, or 
upon one instrument or another, dependent upon the existence of a 
certain fact, the statement of the defendant averring the existence of 
that fact led to the adoption by the plaintiff of one of those courses 
to abandon which, or to be driven from it afterward, would have been 
of injury to the plaintiff. Therefore the defendant was held to be 
estopped from denying the truth of that statement. If, notwithstand- 
ing the statement of the existence of that fact, the plaintiff had still 
been obliged to inquire for the existence of other facts, and to rely 
upon them also, to sustain the course of action adopted, those deci- 
sions would have been different. The plaintiff’s situation there was 
changed after the declaration and by reason of it. Here the defend- 
ant’s situation as to its liability is not changed thereby. It does not 
appear that relying upon the defense supposed to be furnished by the 
statement in the proofs of loss any other tenable defense had the 
go-by. 

It is suggested that the plaintiff claimed on the trial that the other 
insurance was not on the same property, by reason of the words “ on 
storage ” in these policies, and that these words meant that the sub- 
ject insured was the property of some one other than the insured, and 
that if thts had been revealed by the proofs of loss, another defense 
would have been opened to the defendants; that then they would 

. have insisted that the assured had no insurable interest, or that he 
had avoided the policy by omitting to state that his interest was not 
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absolute. We do not understand that the plaintiff claimed on trial 
that the words mentioned meant that the property was not his. In- 
deed the witness Lake did not quote or refer to these words. The 
learned justice who tried the cause does indeed refer to them in his 
opinion, but only to enforce his position, that the defendants having 
the burden of proof upon them, did not give to the court all the light 
which they should have done if they would bring the court to see the 
case as they did. It is not perceived that this phrase was of such vi- 
tality in the case as that the plaintiffs right of action hinged upon it, 
or that the true interpretation of it depended upon any fact which 
would have afforded to the defendants another tenable defense. 

The decision in N. Y. Cent. Ins. Co. vs. Watson, 23 Mich., 486, 
does not conflict with this view; while that of Com. Ins. Co. vs. Huck- 
berger, 52 Til., 464 ; and of Hoffman vs. Ins. Co., 1 Robt., 501, af- 
firmed 23 N. Y., 405, 415, aid it. 

Irving vs. Excelsior Ins. Co., 1 Bosw., 507, is also cited by defend- 
ants. ‘With respect for the considerate views of the learned judge 
who delivered the opinion in that case, we are bound to say that the 
utterance relied upon is obiter. Though it is said there that the 
plaintiff was concluded by the statement in his proofs of loss, and 
could not be heard to controvert, yet the testimony which was ob- 
jected to on that ground, and was received at trial notwithstanding 
objection, is considered on review, is given weight to as harmonizing 
with and confirming the statement, and judgment is given for the 
plaintiff, the statement being held to be substantially true. It is 
plain that the view taken of this point did not conduce to the judg- 
ment and was not necessary to the judgment arrived at. So far as 
the dictum in that case is put upon the rendition of the proofs of loss 
being a condition precedent to a recovery, we shall allude to it further 
on. The case of Campbell vs. Charter Oak Ins. Co., 10 Allen, 213, 
went mainly upon that ground. * Says Dewey, J., delivering the 
opinion of the court: 

“A true statement was called for by the conditions of the policy. 
It was a condition precedent to the liability to be called upon to pay 
the loss. If this be rejected as being a false statement, then no state- 
ment has been filed, and for that reason the plaintiff cannot recover. 
If allowed to stand as part of the statement, the policy has been 
avoided... It is difficult to perceive how the dilemma can be avoided 
while this statement remains as the only one filed with the company.” 

There are some observations of the learned judge, which look to- 
ward a recognition of the applicability of the doctrine of an estoppel 
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in pais to the facts of the case, but there is nothing putting it square- 
ly on that ground ; and if there was, we should be compelled to differ 
for the reason above stated. And indeed, we may say that it seems 
to be with hesitation that the learned judge comes to the result on 
any ground that the assured was concluded by the statements in his 
proofs of loss. There is nothing in the case in hand which compels 
us to express an opinion upon the soundness of the view contained in 
the passage which we have quoted from the opinion in the case last 
cited, and which is to some extent put forth in 1 Bosw., (supra.) The 
conditions of the policies in the case here, require that the assured 
shall render a particular account of his claim, with an affidavit stat- 
ing the time and circumstances of the fire, the other insurance, if any, 
and a copy of all policies, etc., etc., and it is declared that until such 
proofs are rendered the loss shall not become payable. The current 
of the decisions runs to this: that courts will not be astute to find 
ways to work the forfeiture of a contract of insurance; rather they 
will strive to uphold it, and will construe conditions and provisions 
in a-policy strictly against an underwriter, and will incline to uphold 
the agreement. The terms of the condition will not be enlarged by 
construction to include what is not within its letter. With this in view, 
what is the claim of the defendants? This: that the conditions of 
the policy are, that “if the assured shall have any other insurance on 
the property therein insured, or any part thereof, without notice to 
and consent of the defendants in writing, the policy shall be null and 
void;” that the proofs of loss do state that “there was other insur- 
ance on the same property,” and give copies of the written parts of 
the policies; that this shows that the assured has violated the condi- 
tion against his having other insurance; that thus the proofs of loss 
do declare to the defendants that the policies issued by them to him 
are “null and void,” and that relying upon that, they may make that 
defense and need make no other, for the plaintiff is concluded from 
denying the existence of the facts which he had thus averred. This 
claim has one imperfect link. The assured does not declare in his 
proofs of loss that he had other insurance on the property. He de- 
clares only that there was other insurance upon it, which he is re- 
quired to do by the terms of the clause in the policy which provides 
for the rendition of proofs of loss. The two things, other insurance 
had by the assured and other insurance on the property, are not the 
same. Aitna Ins. Co. vs. Tyler, 16 Wend., 385; Rowley vs. Ins. Co., 
3 Keyes, 557. He has not then stated in his proofs of loss that which 
shows that he has made null and void his policies, and has not thus 
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furnished to the defendants a defense upon which they may rely. 
Hence the plaintiff is not estopped by the statement of that as a fact. 
He has declared to them only that there was other insurance— t may 
be of him or of some other man. They still are without the material 
for a perfect defense, and remain so until they learn and are able to 
show that such other insurance was insurance had by tie assureil. 
Though they did at the trial show this fact, by the stipul ution read as 
to one of the policies of the other insurance, that was proof aliunde 
the proofs of loss. The plaintiff had a right to combat it, and in 
view of the trial court, he combated it successfully by proving to its 
satisfaction that it was not on the same property. 

It is contended that no inference can possibly be made from the 
statements in the proofs of loss, save that the assured in these poli- 
cies did have the other insurance. The defendants thus ask in effect 
that setting up a technical defense, they shall be sustained in it, in 
the absense of express showing, by an inference, and thus there be 
wrought a forfeiture of a contract which the law looks upon with dis- 
favor, solely upon the ground of an estoppel in pais which the law 
equally disrelishes, for the law loves that the truth come to light; 
but an estoppel hides it. It is permitted to do so only that a fraud 
shall not be wrought. We are not inclined to go the length that is 
demanded in such a case as this. 

There was one other objection made at the trial which is referred to 
in the points in this court, and should be noticed. 

To the witness, Lake, was put the question: “The buggy, chari- 
otees, lumber-wagon and other vehicles—was that the same property 
as mentioned in either of the policies sued upon ?” 

It was objected that it was incompetent for the witness to state 
whether it was or not ; the description should control, We under- 
stand this objection to raise the point that Lake, being a party to the 
contract of insurance containing this description, could not contradict 
it by parole. The rule that parol testimony may not be given to 
contradict a written contract, is applied only in suits between the par- 
ties to the instrument. The parties to a written instrument have 
made it the authentic memorial of their agreement, and for them it 
speaks the whole truth upon the subject matter. It does not apply to 
third persons, who are not precluded from proving the truth, however 
contradictory to the written statements of others. Strangers to the 
instrument, not having come into this agreement, are not bound by it, 
and may show that it does not disclose the very truth of the matter. 
And as in a contention between a party to an instrument and a 
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stranger to it, the stranger may give testimony by parole differing from 
the contents of the instrument, so the party to it is not to be at a dis- 
advantage with his opponent, and he too in such case may give the 
same kind of testimony. Bager vs. Jones, 13 Pick., 371 ; Reynolds 
vs. Magness, 3 Iredell, 26. 

The judgment appealed from should be affirmed. 

All concur. 


SUPREME COURT OF INDIANA, 


NOVEMBER TERM, 1873. 


Appeal from the Tippecanoe Common Pleas Court. 


THE RAILWAY PASSENGER ASSURANCE COM- 
PANY, or Harrrorp, Conn., 


Ss. 


BENJAMIN BURWELL.* 


The policy, issued by an accident insurance company, required immediate notice 
to be given to the company of any accident to the insured. Held, that notices 
six days after an accident, when the agent ofthe company was in the vicinity, 
was not ‘‘ immediate notice.” 

Held, that the complaint was defective from want of an averment of early notice te 
the company of the accident, or of some proper excuse for its omission. 

The policy provided that no claim should be made in respect to any injury, ‘‘ un- 
less the same shall be caused by some actual or visible means of which proof 
satisfactory can be furnished. Held, that this did not require that such proof 
should be precedent to recovery. 

The court below charged that if the insured sent word to the agent of the compa- 
ny the next morning after the accident, (which notice failed to reach the 
agent, ) and that he did give notice to the company after ascertaining that the 
injury would be covered by the policy, that this notice was sufficient in law. 
Held, that this instruction was erroneous - that the insured was responsible for 
the notice not reaching the company. 


Joun A. Sretn, for Appellant. 
R. P. Davipson, for Appellee. 


* Decision rendered January 9th, 1874. 
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Downey, Cu. J. 


The judgment below in this case was in favor of the appellee and 
against the appellant. Three errors are assigned in this court by the 
appellant. The first is the overruling of the demurrer of the appel- 
lant to the complaint. ‘The second is the refusal of the court to grant 
a new trial on the motion of the appellant. The third presents no 
question and need not be further noticed. 

The complaint is as follows : 

“Benjamin Burwell complains of The Railway Passenger Assur- 
ance Company of Hartford, Conn., and says, that the defendants are a 
corporation organized by and under the laws of the State of Connecti- 
eut, and by their duly authorized agents doing business in the State 
of Indiana according to the statutes in such cases made and provided ; 
that said company at the time hereinafter mentioned, in accordance 
with the objects of their incorporation, were engaged in the business 
of insuring persons against accidents and accidental injuries; that on 
the 19th day of June, 1867, in consideration of the payment by the 
plaintiff of the premium of seventy-five cents, the defendants, by their 
agents, duly authorized thereto, made their policy of insurance printed 
and written, which is hereto attached and made part of this complaint 
marked A, and thereby insured the plaintiff for the period of three 
days, commencing on the day aforesaid at nine o’clock in the forenoon, 
in the sum of five thousand dollars, against any accident resulting in 
death, and in case of personal injury to the plaintiff, causing total dis- 
ability for a period of not exceeding twenty-six weeks, the defendants 
agreed to pay to the plaintiff the sum of $25 for each and every week 
of disability. 

“ Plaintiff further says that said written and printed policy is in tabu- 
lar form, according to form then for convenience used by said com- 
pany, whereby the year, month, day of the week, and hour of the ex- 
ecution of said policy, are indicated by cancelling certain figures. The 
row of the figures or numerals on the right hand margin of said poli- 
cy were designed and used by said company to indicate the year, the 
two columns immediately left of said last described numerals were 
designed to indicate the month in the order named, the two lines of 
numerals of the top margin were designed and used to indicate the 
day of the month, and those on the bottom margin to indicate the 
hour of the day, and the dating was effected by cancelling the numer- 
als in each line respectively according to the date of the execution of 
the policy, and in accordance with such form and rule the defendant, 
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in the plaintiffs policy, cancelled the numbers and word ‘ 67,’ ‘June,’ 
‘19’ and ‘9,’ thereby signifying that said policy was executed at 
the time first stated. And afterward, to wit, on the 19th day of 
June, 1867, after the execution of said policy, and after the hour of 
nine o’clock, the plaintiff, while engaged in the act of making repairs 
in a church, and near the ceiling thereof, accidentally slipped from 
a ladder, upon which he was standing, and was precipitated to the 
floor, in his fall striking the top of the pews beneath him, whereby he 
was seriously injured in his spine, hips and internal parts, and wholly 
and totally disabled for the space of thirty weeks from prosecuting 
his ordinary business or any business whatever, that is to say, for 
more than twenty-six weeks, as limited in said policy. And afterward, 
to wit, on the 25th day of June, 1867, the plaintiff gave the defendant 
due notice in accordance with the terms of said policy of his said in- 
jury, and demanded the payment of twenty-five dollars per week for 
the time elapsed at the time of said notice, and after the expiration 
of said twenty-six weeks he demanded the payment of twenty-five 
dollars for each week thereof, which payment the defendants failed 
and refused to make, and failed to pay any part thereof, and do still 
refuse, although the same in the sum of $650, with interest, has long 
since been due and payable. Wherefore,’ ete. 

Aside from the marginal figures and words alluded to above, the 
ticket or policy reads as follows : 


**Rartway Pass—ENGER ASSURANCE COMPANY, 
of Hartford, Conn. 


“ This ticket insures Benjamin Burwell, of Lafayette, Ind., in the sum 
of $5,000, for the term of three days from and after date as cancelled. 
Not transferable. Premium, 75 cents. 

H. T. Sperry, Sec.” 


On the back of the ticket was the following indorsement 


“General accident contract. $5,000. The Railway Passenger As- 
surance Company of Hartford, Connecticut, will pay the owner of this 
ticket twenty-five dollars per week, in case of personal injury causing 
total disability for a period not exceeding twenty-six weeks, or the 
sum of five thousand dollars to his legal representatives in the event 
of his death from personal injury, ensuing within three months from 
the happening thereof, when caused by any accident within the set- 
tled limit of the United States and territories or the British North 
American possessions. 
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“Insurance on any one life is limited to $10,000, and no person 
holding a policy or a ticket will be entitled to receive in excess of 
that sum or proportionate compensation. 

“ Provided always, that no claim shall be made under this policy by 
the said insured in respect of any injuries, unless the same shall be 
caused by some outward or visible means of which proof satisfactory 
can be furnished, and this assurance shall not extend to any injury 
caused by or arising from natural disease, or by any surgical opera- 
tion rendered necessary by disease, or to any death caused by duel- 
ing or fighting or other breach of the law on the part of the insured, 
whether felonious or otherwise, or by suicide, or by war or invasion, 
or happening when the insured was in a state of intoxication, or by 
his willfully exposing himself to any unnecessary danger or peril. 
Provided always, that all sums which may from time to time be paid 
by way of compensation to the said insured by virtue of this policy, 
shall be accounted in diminution of the sums hereby insured. In 
case of death or personal injury, immediate notice must be given to 
the company or one of its agents. 

J. G. Barrerson, President. 

Grorce B. Wricut, Managing Director, 5th Div.” 


The first objection to the complaint urged by counsel for the ap- 
pellant, is that it does not show the giving of notice of the accident 
in time ; that it shows that six days elapsed after the happening of 
the accident before notice was given. This, it is insisted, was not in 
time according to the conditions of the policy, which require “ imme- 
diate notice.” It is urged, that if there were circumstances which 
excused the assured from giving notice at an earlier day, the circum- 
stances should have been alleged in the complaint. 

It may we think be inferred, although the fact is not expressly al- 
leged in the complaint, or shown on the face of the policy, that the 
company had an agent in the city of Lafayette, and that the insur- 
ance was there effected, and also that the insured resided in that city. 
It is of the highest importance that immediate notice of an alleged 
accident, within the terms of the policy, should be given to the com- 
pany. The company can then, by its own surgeon or otherwise, ex- 
amine into the facts relating to the accident and determine whether 
it is simulated or real. As there are no circumstances of excuse for 
the appellant’s delay stated in the complaint, and as it is not alleged 
that immediate notice was given, but only that notice was given on 
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the 25th of the month, we have only to decide whether or not this is 
sufficient. 

What is “immediate notice,” or “notice forthwith,” in such cases is 
held to depend upon the particular circumstances of each case. Phil- 
lips’ Ins., vol. 2, 1806; The Provident Life Ins. Co. vs. Brown, 29 Ind., 
236. The words are not to be construed literally, but as requiring 
the act to be done in a reasonable time under the attending circum- 
stances. 

We are of opinion that the complaint is defective in this respect for 
the want of an allegation of earlier notice of the happening of the 
accident, or the averment of some legal and proper excuse for not 
having given the notice sooner. 

The objection to the complaint is that it is not shown that proof of 
the happening of the accident was furnished to the company by the 
insured. It is claimed that the conditions of the policy require this 
as an act precedent to the right to recover the amount stipulated. The 
language of the condition on this subject is as follows: “ Provided 
always that no claim shall be made under this policy by the said in- 
sured in respect of any injury, unless the same shall be caused by 
some outward or visible means, of which proof satisfactory can be fur- 
nished.” 

This language does not require that proofs shall be made and pre- 
sented to the company as an act precedent to a right to recover. The 
injury must be caused by some outward or visible means, of which 
proof “ can be furnished,” but the language does not import that such 
proof must be made before there is a right of recovery. The proof 
may be made, we presume, on the trial of the cause, without having 
been previously made and furnished. There is no rule of law requir- 
ing such proof as an act precedent to a right of recovery. The ques- 
tion depends upon the language of the policy or the condition. 

In this case we think the language does not create a condition pre- 
cedent requiring the making and furnishing of such proofs in order to 
fix the right to recover. When the accident has occurred within 
the policy, and notice has been given as required, the cause of action 
has accrued. 

The defendant answered : 

1. General denial. 

2. That the accident which happened to, and the injuries suffered 
by the said plaintiff in consequence thereof, as described in his com- 
plaint, were.caused by his own willful neglect, and in consequence of 
this exposing himself to unnecessary danger and peril. 
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3. That the plaintiff purchased the assurance contract whereon he 
sues for the express purpose and with the fraudulent intention to 
suffer or commit a personal injury to himself, which might be the 
basis of a claim against the defendant under said contract, and that 
the injuries charged in the complaint were of his own procurement 
for the sake of effecting such fraud. 

Reply by general denial to the second and third paragraphs of 
the answer. There was a trial of the issues by a jury, and a verdict 
for the plaintiff. The defendant moved the court for a new trial, 
which was denied, and judgment was rendered on the verdict. Sev- 
eral questions relating to the refusal of the court to admit evidence, 
and to the instructions, are discussed under the alleged error relating 
to the overruling of the motion for a new trial. 

The court gave this instruction to the jury: 

“If the jury believe, from the evidence, that the plaintiff was in- 
jured on the 19th day of June, 1867, and at the time he believed the 
injury would probably cause a disability which would be covered by 
his insurance, and that the agent of the company, in the knowledge 
of plaintiff, lived in the same-city with him and in which he received 
the injury, it was the duty of the plaintiff to give notice to the com- 
pany or its agent immediately, and if no notice was given within the 
space of five days, the notice would not be immediate.” 

This portion of the instruction is in accordance with the law as we 
have already stated it, and it appears to us that under the law as thus 
stated, the court should have sustained the demurrer to the complaint 
instead of overruling it. The court, however, made this further state- 
ment to the j jury : 

“But if the jury believe that the plaintiff was injured, but that he 
did not expect the injury would be such a one as would be covered 
by his policy; that he endeavored in good faith to convey information 
to the agent of the company the next morning after the injury was 
sustained, and that he did give notice tu the defendant after ascer- 
taining that the injury would be covered by the policy, then the 
notice is sufficient in law.” 

This part of the charge was clearly erroneous. There was not the 
least ground in the evidence for the assumption that the plaintiff “did 
not expect the injury would be such a one as would be covered by 
his policy, or that he endeavored, in good faith, to convey notice to 
the agent of the company.” The evidence, uncontradicted, and that 
from the plaintiff himself, shows that he had the advice of his physi- 
cian on the evening of the 19th, and then sent notice by his son to 





1874.] Railway Passenger Assur. Co. vs. Burwell. 287 


Dresser, the agent of another company, in which he had another poli- 
cy, of the accident ; that Dresser called on him on the morning of the 
20th, when he sent word by him to the agent of the defendant, but 
which word was not received. It thus appears that the plaintiff had 
determined to set up a claim under the policy as early as the even- 
ing of the 19th, the same day on which the accident happened, and 
that he then knew as well as he did at any subsequent time, that the 
injury would be such a one as would be covered by his policy. 
When the plaintiff requested Dresser to carry the notice to the agent 
of defendant, he made him his agent for that purpose, and must be 
accountable for his omission just as if it had been his own omission. 
The failure of Dresser to give the notice cannot make the act of the 
plaintiff a bona fide endeavor to give the notice, nor shield him from 
the consequences of want of notice. 

This part of the charge is liable to another objection. If it is con- 
ceded that it is not objectionable because of the reasons already given, 
and that the plaintiff did not suppose the injury covered by the poli- 
cy in the first place, and if the attempted notice was in good faith 
and the failure therefore excusable, still it was not proper for the 
court to say to the jury that if the assured “gave notice to the de- 
fendant after ascertaining that the injury would be covered by the 
policy, then the notice is sufficient in law” without any limitation by 
the court as to time. Notice any time afterward would be sufficient 
under this part of the charge. This clearly could not be correct. 

As we have already seen, there was no averment in the complaint 
of any circumstances to excuse the failure to give notice immediately 
after the injury, and hence any evidence of such circumstances would 
seem to have no foundation in the pleadings to rest upon, and for 
this reason, also, the part of the instruction in question may have 
been improper. 

Some other questions are discussed, but they need not be con- 
sidered. 

The judgment is reversed with costs, and the cause remanded with 
instructions to sustain the demurrer to the complaint. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Rock Circuit Court. 


A. A. STROHN er at, Respondents, 
vs, 


THE HARTFORD FIRE INS. CO., Appellant.* 


In an action on a verbal contract of insurance, respecting the language which would 
have been used had one been written, it was— 

Held, that the agreement to add to or take from the amounts insured by the policy 
was a mere executory oral agreement, having reference to a future written poli- 
cy which was never issued, and that an agreement to issue a floating policy 
cannot conflict with the verbal agreement previously made with the defendants, 
but is rather in harmony with it. 

Heid, that goods ‘‘held in store” ought to be construed to embrace the property 
of others kept in the warehouse at the time of the fire. 

Held, that the words “held in store” are of sufficiently ambiguous or doubtful im- 

ort to let in extrinsic evidence of their meaning, and what the parties intended 
y them; and that this will apply in ascertaining what would have been the 
language of the policy had it been written. 

Held, that C, the warehouseman, had a right to maintain an action for the amount 
of the insurance in behalf of the trustee. 

Held, that in a case where the distinct interests of the several owners of the proper- 
ty were not expressly stated, only one action should be brought to settle any 
controversy under it. 

Held, that under the provisions of the code of the State of Wisconsin, as well as 7 
the practice of the common law, the plaintiffs might join in a single action, al- 
though their interests were several. 


S. A. Hupson, for Respondents. 
Stoan & McEtroy, for Appellant. 


The following is the opinion of the Court : 

As an action upon a verbal contract of insurance which is valid, 
(Northwestern Iron Co. vs. Aitna Ins. Co., 26 Wis., 78,) the complaint 
plainly states an agreement to insure the property of the plaintiffs 
destroyed by the fire, unless the averments in that regard are to be 
considered as neutralized or reversed by others, also found in the 
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complaint, respecting the additions to or deductions to be made from 
the amounts insured, and respecting what the language of the written 
policy would have been in case one had been issued. Counsel for the 
defendant point to these latter averments in support of their demurrer, 
and insist that those respecting the additions and deductions show 
that it was only property actually in the warehouse at the time of 
entering into the verbal agreement or agreements to insure which 
was insured or intended to be, and that it appears from the others 
that the insurance covered no property except that owned and held 
individually by the warehouseman, Mr. Comstock, who applied for 
and obtained the insurance. 

With respect to the agreement for adding to or taking from the 
amounts insured by the policy, we cannot give to it the effect claimed 
by counsel. It was at most a mere executory oral agreement, made 
at the same time of that first verbally entered into for the insurance, 
and having relation only to the future written policy which was never 
issued. With regard to that policy, it is alleged that the defendant 
‘*then and there agreed to add to, or take from, the amounts insured 
in said policy, as said stock of tobaccoes in store should increase or 
diminish, at the option of said H. N. Comstock and other parties in- 

terested.” This agreement cannot, we think, be said to countervail 
or thwart the verbal agreement sued on, and which is previdusly al- 
leged to have been made with Comstock for the insurance of “ tobacco 
in store and to be stored in his warehouse.” It is not perceived how 
the agreement thus positively averred to have been made, was undone 
or its effect destroyed by the additional one likewise alleged to have 
been entered into with reference to the future written policy, and 
what should be done under that policy when issued. It strikes us 
that the latter agreement is in harmony, rather than conflict, with the 
former. 

And as to what would have been the written policy, counsel seek 
by the language of that to curtail or restrain the terms of the alleged 
verbal agreements. The verbal agreement is stated to have been for 
insurance “to said H. N. Comstock, for the benefit of himself and 
others having tobacco in store and to be stored in his warehouse.” 
The language of the written policy, to be executed and delivered to 
Comstock, it is alleged would have been “ on tobacco owned and held 
in store by him.” It is argued that these words control the verbal 
agreement and limit the insurance to property owned by Comstock, 
or in which he had an insurable interest to the extent of that interest, 
as for charges for storage, commissions, etc. Conceding that the ver- 
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bal agreement is thus controlled, it is by no means clear that the 
words of the written policy, “ held in store,” ought not to be construed 
to embrace the tobacco of others kept in the warehouse and held by 
Comstock at the time of its destruction by fire. In Waters vs. As- 
surance Co., 5 E. & B., 870, [85 E. C. L., 868,] where the plaintiff, 
describing himself as a flour and corn factor, had taken out a policy 
which was, amongst other things, on goods in his warehouses, and 
on “goods in trust or on commission,” the question was upon the 
meaning of those words, and the Court of Queen’s Bench held that it 
was an insurance to the full value of the goods. Lord Campbell, C. J., 
says: “The first question is whether, upon the, construction of the 
contract, these goods were intended to be covered by the policy. I 
think in either policy the description is such as to include them. 
What is meant in those policies by the words, ‘goods in trust?’ I 
think that means goods with which the assured were intrusted ; not 
goods held in trust in the strict technical sense, so held that there 
was only an equitable obligation on the assured enforceable by a sub- 
peena in chancery, but goods with which they were intrusted in the 
ordinary sense of the word. They were so intrusted with the goods 
deposited on their wharves; I cannot doubt the policy was intended 
to protect such goods, and it would be very inconvenient if wharf- 
ingers could not protect such goods by a floating policy. Then, this 
being the meaning of the policy, is there anything illegal in it? It 
cannot now be disputed that it would be legal at common law, and 
Mr. Lush properly admits that it is not prohibited by the terms of 
any statute. And I think that a person intrusted with goods can in- 
sure them without order from the owner, and even without informing 
him that there was such a policy. It would be most inconvenient in 
business if a wharfinger could not, at his own cost, keep up a floating 
policy for the benefit of all who might become his customers. The 
last point that arises is, to what extent does the policy protect those 
goods? ‘The defendants say it was only the plaintiff's personal in- 
terest. But the policies are in terms contracts to make good ‘all such 
damage and loss as may happen by fire to the property hereinbefore 
mentioned!’ That is a valid contract; and, as the property is wholly 
destroyed, the value of the whole must be made good, not merely the 
particular interest of the plaintiffs. They will be entitled to apply so 
much to cover their own interest, and will be trustees for the owners 
as to the rest. The authorities are clear that an assurance made with- 
out orders may be ratified by the owners of the property, and then 
the assurers become trustees for them.” 
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It is not clear, therefore, that the language of the policy, if the 
same had been executed and delivered, would not have been construed 
so as to protect the goods of these plaintiffs. We are inclined to give 
it as our opinion that it would. Tobacco “ held in store” might very 
well be construed to include tobacco deposited in the warehouse by 
others. But if such would not have been the prima facie or unaided 
construction, the words “ held in store” must at least have been held 
of sufficiently ambiguous or doubtful import to let in extrinsic evi- 
dence of their meaning and what the parties intended by them. The 
rule of evidence in such cases, where the contract is imperfect or am- 
biguous in the designation of the persons for whose benefit the insur- 
ance is obtained, or in any other respect, so that it cannot be clearly 
understood without explanation, is correctly stated by the Court of 
Appeals in Clinton vs. The Hope Ins. Co., 45 N. Y., 460, that “ ex- 
trinsic evidence may be resorted to to ascertain the meaning of the 
contract, and when thus ascertained, it will be held to apply to the in- 
terests intended to be covered by it, and they will be deemed to be 
comprehended within it who were in the mind of the parties when the 
contract was made.” See also Ganson vs. Modigan, 15 Wis., 144; 
Prentiss vs. Brewer, 17 ib., 635 ; Stoak vs. Sigelkow, 12 ib., 234; 
Rockwell vs. The Mutual Life Ins. Co., 21 ib., 548; Godfrey vs. Ger- 
main, 24 ib., 410. 

If the written policy would be thus explainable by proof of the 
oral agreement, it follows that the averment of what the language of 
such policy would have been, in the particulars relied upon by de- 
fendant’s counsel, cannot vitiate or annul the verbal contract declared 
on or vary the terms of that contract as set out in the complaint. 

The other questions presented by the demurrer are as to the right 
of the plaintiffs to maintain this action in their own names, and whe- 
ther there is not a misjoinder of causes of action. It is contended 
that there is a misjoinder of causes of action, and that the plaintiffs 
cannot sue in their own names, either jointly or severally. The prop- 
osition is undoubted that an action might have been maintained 
in the name of Comstock, either as the nominal assured and prom- 
isee or contracting party, or as the trustee of an express trust: under 
the Code. The rule seems well settled at common law that on a poli- 
cy not under seal, effected by one person “ for whom it may concern,” 
or “ for himself und whom it may concern,” assumpsit lies in the name 
of such person for the benefit of those concerned, or in the names of 
all insured. 2 Phillips on Insurance, §§ 1958, 1965, and authorities 
cited. And the provision of the Code (R. S. C., 122, § 14; 2 Tay. 
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Sts., 1419, § 14,) that a trustee of an express trust may sue without 
joining with him the person for whose benefit the action is prosecut- 
ed, has not changed the rule. 

But the question more particularly here presented is whether “ the 
other parties concerned,” and for whose benefit as well as that of the 
party making the contract, the insurance was effected, can join in an 
action upon the contract, their interests in the proceeds of the action 
or sums to be recovered being several and distinct. Comstock, the 
contracting party and agent of the plaintiffs, has settled his individ- 
ual loss with the company, received his pay, and given a release, but 
without prejudice to the claims of the plaintiffs against the company, 
to be enforced by action in their own names, or in his for their bene- 
fit. Such is the language of the release. Comstock has thus, with 
the assent and by the direct act or procurement of the company, 
ceased to have any personal or beneficial interest in the contract, and 
the plaintiffs sue without joining him, being severally interested in 
distinct sums, according to the value of the respective quantity of to- 
bacco separately owned by them, and which was in the warehouse at 
the time of the destruction by fire. 

The interest of Comstock and any right of action in his own be- 
half having been thus extinguished, and the plaintiffs having become 
the sole parties concerned and to be benefited, we are inclined to look 
upon the contract as if Comstock had been a mere nominal party in 
the first instance. If such had been the contract, Comstock being the 
nominal assured merely, little doubt of the right of the plaintiffs tc 
sue and to join each other in an action in their own names could 
have existed. Such appears to be the rule recognized by all the au- 
thorities so numerously cited by Mr. Phillips to the paragraph last 
above referred to. And the case of McCormick vs. Ferrier, Hayes 
& Jones, (Irish Exch. R.,) 12, may be mentioned as an instance 
where parties having separate interests in a policy, but who joined in 
an action upon it, were permitted to recover. It was held that their 
separate interests might be proved in the action. 

It is laid down by Mr. Phillips, and no doubt correctly, (§ 1960,) 
' that where two or more persons are insured in the same policy, on 
distinct interests, distinctly specified, in the same subject, each has a 
separate action on the policy. The same rule would unquestionably 
prevail where distinct interests, distinctly specified, in distinct sub- 
jects, were the objects of protection by the same policy. But in the 
present case the distinct interests were not distinctly specified in the 
agreement to insure, so as to bring the contract within the rule au- 
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thorizing such party to maintain a separate action upon it, and it is 
very doubtful whether any such action could be maintained. The 
company cannot be said to Have made or to have contemplated a sep- 
arate promise to each party in interest under the agreement, upon 
which such party might institute a separate action; and it would seem 
to be very unjust to the company to hold that such an action might be 
brought, thus subjecting it to a multiplicity of suits upon single con- 
tract, where the evident intention on its part was that only one action 
should be maintained to settle any controversy which might arise un- 
der it. 

No special difficulty is perceived in the way of allowing the plain- 
tiffs to prove their separate interests on the trial, and having the 
amounts thereof separately assessed, and, in the event of a recovery, 
of permitting judgment to be entered jointly in favor of all for the 
aggregate of the respective claims, with costs, upon which execution 
may issue and satisfaction be obtained, leaving the plaintiffs afterward 
to arrange the proportions and make distribution among themselves 
according to the assessment, or as they may see fit. Such, it would 
seem, must be the course pursued in actions of this description at 
common law, and such also, as will presently be observed, appears to 
be the practice sustained by the Code. 

The case of Copeland vs. Mercantile Ins. Co., 6 Pick., 198, seems to 
have strong bearing on the questions we have been considering. It 
was a suit commenced in the name of the broker, who had taken out 
the policy in his own name, for the benefit of himself and four other 
persons, one of whom had disavowed the plaintiff’s authority to pros- 
ecute the suit. It was held that the suit might well proceed for the 
benefit of the plaintiff and of the other three. Speaking of the party 
who had countermanded the authority of the plaintiff to prosecute, 
the court said: “He might well have prohibited the plaintiff from 
maintaining the suit for his proportion of the loss, but the policy 
was in the name of the plaintiff. The action is brought by him for 
benefit of himself and the other owners, and it would be manifestly 
unjust that one owner, having received payment for his part of the 
loss, having compromised with the underwriter, or being unwilling to 
litigate the claim, should have the power to defeat the legal rights of 
the others. He might well revoke the power which he had given to 
tue plaintiff to prosecute for his benefit, but he could not annul the 
uuthority which the other owners had given to sue for them, much 
less the right which he had to maintain the action in his own name 
tor his own benefit.” 
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The Code (R. S. C., 122, § 18, 2 Tay. Sts., 1419, § 18,) enacts that 
“all persons having an interest in the subject of the action, and in 
obtaining the relief demanded, may be joined as plaintiffs, except as 
otherwise provided in this title.” This provision underwent very 
thorough examination in Loomis vs. Brown, 16 Barb., 325, by Grid- 
ley, J., delivering the opinion of the court, in which it was decided 
that this section furnishes the rule as to parties plaintiff in all cases, 
whether such as were formerly the subjects of suits in equity or of 
actions at law. That was an action brought upon an injunction bond 
to recover damages sustained by several plaintiffs in consequence of the 
injunction, and 1t was held that all the obligees might join as plaintiffs, 
notwithstanding the claim of one of them was different in its character 
and amount from that of the others. It is true that the rule of the 
common law, (which favors the right of the present plaintiffs to join 
as well,) that in actions upon joint covenants, all the covenantees may 
join, although their interests are several, was referred to by the court, 
but'the decision was distinctly placed on the rule thus enacted by the 
Code. That decision, although it is now twenty years since it was 
made, seems never to have been questioned, but to have been gener- 
ally acquiesced in by the profession in that State, if indeed it may 
not be said to have been directly approved by the Court of Appeals 
in Cole vs. Reynolds, 18 N. Y., 74. The decision in the latter case 
seems to have gone on the principle, that all the peculiar technical 
rules of the common law, relating to the form of the action but not 
affecting the substantial rights of the parties, have been abolished by 
the Code. And see also, Pearce vs. Hitchcock, 2 N. Y., 388, where, 
upon a statutory bond given to several attaching creditors, it was held 
that, although the obligees had separate and distinct interests, an 
action might be prosecuted by them jointly, or by any one of them 
separately in respect to his separate demand. And in General Mutual 
Ins. Co. vs. Benson, 5 Duer, 168, it is laid down by Duer, J., asa 
general rule under the Code, that when a fund is in the hands of a 
trustee, which he is bound to distribute to different persons in un- 
equal proportion, all interested in the distribution are necessary 
parties to an action against the trustee. 

In Loomis vs. Brown, the subject of action was held to be the dam- 
age arising out of the injunction, and Gridley, J., said: ‘“ All have 
an interest in the subject of the action and in obtaining the relief de- 
manded—that is, in the damages arising out of the operation of the 
injunction. It is not said to be a joint or equal, or even a common 
interest, but simply an interest in the subject of the action, with a 
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view of doing full justice and settling the rights of all parties in in- 
‘terest, in one suit.” And he furthermore remarks: “It has recently 
been decided in a court of law in England, that under a statute which 
makes railroads responsible for the damages sustained by the widow 
and children of a deceased husband and father, killed by the negli- 
gence of the corporation or its agents, a suit lies, by the several par- 
ties entitled under the act, jointly, and a verdict was rendered in the 
suit separately, for the widow and the children. This was a case at 
law, and I cite it to show that the legislature can, by implication, ex- 
ercise a control over the proceedings in a court of justice, and that it 
regulates even the verdict, in a way wholly foreign to the well known 
rules applicable to ordinary proceedings of juries and their verdicts.” 

The cases arising in this State, and which have heretofore been de- 
cided by this court, have not been such as to call for an explicit expo- 
sition of the statute under consideration. In the following it was 
held that the joinder of the parties plaintiff was proper. Gates vs. 
Boomer, 17 Wis., 455 ; Cleveland vs. The Marine Bank, ib., 545 ; 
The Merchants’ Bank vs. Chandler, 19 ib., 484. These were credit- 
ors’ suits, or proceedings in that nature. See also Welch vs. Sackett, 
12 Wis., 243. In the following it was decided that there was an im- 
proper joinder: Newcomb vs. Horton, 18 Wis., 566; Barnes vs. Be- 
loit, 19 ib., 93. These were proceedings in equity to restrain the sale 
of lands for taxes. 

On the whole, we are of opinion that the joinder of the plaintiffs in 
this action is authorized by the Code, as well as being in harmony 
with the practice at common law in this varticular class of cases. 

Order affirmed. 





COMMISSION OF APPEALS OF NEW YORK. 
DECIDED JANUARY TERM, 1874. 


CHARLES ALLISON, Respondent, 


vs. 


THE CORN EXCHANGE INSURANCE COMPA- 
NY, Appellants.* 


A policy of insurance upon a canal boat especially exempted it from damages aris- 


ing from or caused by ice, and required that during certain months it should 
be laid up tight, and safely moored, to the satisfaction of the insurer. In the 
month of March a large accumulation of ice took place in the river; an ice dam 
was formed, which caused the water to overflow into the canal basin, resulting 
in damage to the boat. 

Held, that it was not the intent and meaning of the policy that the excepted injury 
from ice related only to those incident to the perils of navigation. 


Held, that in marine insurance regard is to be had to the navigation intended, and 
for the fitness of the vessel for the perils likely to be encountered. 


Held, that the immediate and not the remote cause of the damage is to be regard- 
ed, and where two agencies are combined to produce the same result, the prox- 
imate cause of the injury is to be considered. 


A. Perry, for Respondent. 
T. J. C. Buckuzy, for Appellants, 


Reynotps, C. 


The insurance was for $2,000 upon the “ body, tackle, apparel and 
other furniture of the boat called the A. Newcomb, of Oswego,” from 
May Ist, 1867, to May Ist, 1868. Among the excepted perils were 
those arising from or caused by ice. It was also warranted by the as- 
sured that between the 15th of December and the 1st of April the 
boat should be laid up tight, and safely moored, satisfactorily to the . 
defendant. In the month of October, 1867, the party originally insured 
sold the boat and all her interest in it to the plaintiff, with the assent 
of the defendant. The vessel insured was engaged in canal naviga- 
tion, and on her last trip for the season, on the 5th of December, 


* Argued September 29th, 1873. 
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1867, in the evening, unladen, reached the city of Oswego, and there, 
under the Oswego River bridge, at the lower end of the canal basin, 
was made fast by bow and stern to two other boats, and was on that 
night there frozen fast in ice, and so remained until the 13th of March, 
1868. On the day Jast named there was a large accumulation of ice 
in the channel of the river, opposite the insured vessel, which extend- 
ed higher up the river, and was so jammed as to partially set back the 
water and floating ice, so that water and ice flowed over the stone wall 
of the canal basin, where the Newcomb was moored, and the general 
result was that the stern of the boat got loose from the ice to which 
it had been fast, and the bow remaining fast in the ice, the action of 
the stern under these circumstances twisted the vessel insured, and 
caused the damage sought to be recovered in this action. It was 
found as a fact by the referee that the boat was not safely moored ; 
that no notice whatever was given to the defendant, and that the dam- 
age was caused by ice, and the defendant had judgment upon the re- 
port of the referee. The judgment thus entered was reversed at Gen- 
eral Term of the Supreme Court, and a new trial ordered, but as the 
order of reversal does not state that the reversal proceeded from any 
error of fact by the referee, we can consider only questions of law re- 
sulting from the facts found. The court below evidently considered 
the case one not free from difficulty, and so far at least we concur in 
their opinion. If it had not been for the ice, the injury would not 
have happened, nor would it have occurred but for the presence of a 
large quantity of water in the Oswego River at the critical moment. 
The absence of either element, therefore, would probably have avoid- 
ed the injury. We must, if it be possible, determine which, in the 
eyes of the law, was the immediate, and which the remote cause of 
the disaster. It is quite impossible to conceive of any disaster, ma- 
rine or otherwise, which is not produced by the agency of several 
causes operating in a greater or less degree. Shipwrecks on the sea, 
and conflagrations upon the land, do not ordinarily result from a sin- 
gle cause, but generally from the combined iniluence of many un-: 
friendly elements, An insurance against damage by fire subjects the 
underwriters to liability if the insured property receives injury conse- 
quent upon fire, from water, breakage, and various other incidents of 
such a misfortane. But for the fire the other incidents would have 
been unconsequential, and hence the fire, however occasioned, is the 
proximate cause, and if a high wind spreads the conflagration beyond 
all calculation, it is the fire, and not the wind, in the judgment 
of the law, that produces the calamity and makes the insurer respon- 
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sible, and yet but for the unforeseen wind the fire itself would have 
been comparatively harmless. We must, if we can, give full effect to 
the contract of insurance made between the parties, and in the effort 
to do that, we must at once discard the suggestion that the excepted 
injury from ice related only to those incident to the perils of naviga- 
tion. The navigation of canal boats on the internal canals of this 
State, we may safely assume, does not usually incur serious peril from 
ice, and when it is specially provided, as in this case, that the vessel 
was not to navigate between the 15th of December and the Ist of 
April following, and that during that period the vessel was to be 
“laid up tight and safely moored,” we are bound to conclude that the 
exemption from injuries occasioned by ice were not those only hap- 
pening when the vessel was actually engaged in navigation. If the 
vessel had been intended to visit the arctic ocean, it is possible that a 
different presumption might have been indulged. We have no right 
to say that the exemption from liability caused by ice was intended to 
be limited to injuries happening while the boat was engaged in actual 
navigation. The language exempts the defendant from liability from 
all damage caused by ice. In a marine policy against the “ perils of 
the sea,” the underwriter assumes only extraordinary risks, and if a 
vessel goes down by the ordinary action of the wind and the waves, 
the insurer is not responsible, for the vessel is assumed to have been 
unseaworthy. In making the insurance, therefore, the fitness of the 
vessel for the intended voyage is to be considered; “ a coasting schoo- 
ner needs one kind of fitness, a freighting ship to Europe another, a 
whaling ship another, and a ship insured only while in port another,” 
(Parsons’ Merc. Law, 427, and cases cited,) and it may be added, a 
canal boat intended for internal navigation quite another ; and it is 
therefore well settled that in construing such a contract regard is to 
be had to the navigation intended, and to the fitness of the vessel for 
the peril likely to be encountered under an insurance against the 
perils of the sea. “It has been held that if a vessel reach a harbor in 
the course of its voyage, and is detained therein by stress of weather, 
or by being frozen in, or by any such cause, the damage does not fall 
upon the insurer. (Everett vs. Smith, 2 M. & Selw., 278.) But the 
insurer may specially contract for greater or less risk, according to 
the fiature of the case, and where a canal boat is insured with an ex- 
emption for damages caused by ice, it must be assumed that the ex- 
emption was intended to refer to injuries most likely to occur in such 
a case from such a cause, and it could not therefore very well refer 
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solely to mere canal navigation, or to the policy in controversy, within 
the period of time to which it was limited. We must therefore en- 
deavor to find out the proximate cause of the injury in the present 
case within the meaning of the law. What is or what is not the im- 
mediate cause of any disaster is a question of fact, and if the finding 
of the referee in this case as to the proximate cause of the injury is 
to be regarded as a pure question of fact, we have no alternative but 
to regard it as conclusive upon this branch of the case. But the find- 
ing might not be so regarded. It is rather more a finding of law 

“upon certain facts established and stated in detail in his report, and 
is quite like an old-fashioned special verdict, and should be so consid- 
ered in giving our judgment. 

The injury in this case was obviously occasioned by the combina- 
tion of two causes operating at the same time, one an undue quantity 
of water at the stern, and the other the tenacity of the ice at the bow 
of the vessel insured. It may be added that the excess of water at 
the time of injury resulted largely, if not entirely, from an ice dam in 
the river. If the ice dam had not obstructed the flow of the water the 
water would not have disturbed the stern of the boat, and eyen then, 
if the ice had not imprisoned the bow, the excess of water would not 
have twisted the vessel to its injury. Giving, therefore, full effect to 
the maxim, causa proxima non remota spectatur, as paraphrased by Lord 
Bacon, (Bac Max., Reg. 1; Broom, Leg. Max., 215; Babcock vs. Mont- 
gomery Mutual Ins. Co., 4 N. Y. R., 326, “ It were infinite for the law to 
consider the cause of causes and their impulsions one of another; there- 
fore it contenteth itself with the immediate cause and judgeth of acts 
by that, without looking to any further degree,”) we must conclude 
that the ice was the effect, and in law, the proximate cause of the in- 
jury in the present case. It was the ice dam that caused the waters 
of the Oswego River at just this time to flow in wild commotion, and 
when this was done it was still the ice that held the bow of the vessel 
in its grasp until the injury happened, for which damages are now 
sought to be recovered. As*the defendants are exempt from liability 
for any damage caused by the ice, the plaintiff cannot recover. 

This conclusion renders the consideration of any other questions in 
the case unimportant. The referee found that the boat had not been 
safely moored by the insured as required by the policy, and some 
questions of evidence relating exclusively to that proposition were 
raised upon the trial, but their determination either way would not 
alter our judgment. 





300 Report of Decisions. [ April, 


The order of the General Term should be reversed, and judgment 
absolute ordered in favor of the defendant, with costs. 

Reyxorps, C., reads for reversal, Gray and Lorr concur. Eart, C., 
reads for affirmance and Jounson concurs. 


COMMISSION OF APPEALS OF NEW YORK. 
DECIDED JANUARY TERM, 1874. 


LEANDER COLT, Appellant, 
vs, 


THE PHGENIX INSURANCE COMPANY, Respondent.* 


The policy provided that ‘‘ the commencement or foreclosure proceedings, or the 
levy of an execution, shall be deemed alienation of the property.” Subsequent- 
ly a mechanic's lien was filed and perfected on the insured building against the 
owner in fee. Judgment was obtained on the lien, and an execution was is- 
sued and delivered to the sheriff. Two days before the sale the property was 
consumed by fire. 


Heid, that ‘‘the commencement of foreclosure proceedings” which was to be deemed 
‘*an alienation of the property,” was not intended to refer to the proceedings to 
enforce a mechanic’s lien under the provisions of the recent statutes, but to the 
ordinary proceedings for the foreclosare of a mortgage upon the real estate. 


Held, that the words ‘‘the levy of an execution shall be deemed the alienation of 
the property,” was not intended to apply to real estate, but to personal proper- 
ty. 


A. R. Porrsr, for Appellant. 
N. B. Hoxtz, for Respondent. 


Reynotps, C. 


On the 10th of July, 1868, the defendant insured Susanna Beniz 
for one year, against loss or damage by fire for $1,000 on her frame 
two-story building in Niagara City, occupied as a hotel, and in case 
of loss by fire, the amount of the insurance was to be paid to the 
plaintiff, Leander Colt, the mortgagee of the premises. The question 
arises upon a provision in the policy forbidding alienation, and that, 


* Arguod September 23rd, 18738. 
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“the commencement or foreclosure proceedings, or the levy of an ex- 
ecution shall be deemed an alienation of the property.” 

After the policy of insurance was made, and on the 17th of July, 
1868, a mechanic’s lien was filed and perfected on the insured build- 
ing, and lot on which it stood, against the owner in fee, Susanna 
Beniz. By subsequent proceedings, the claimant, Walten, in enforce- 
ment of his lien, on the 11th day of February, 1869, obtained a judg- 
ment for $194.35, which on that day was duly docketed, and an exe 
cution thereon in proper form and according to the statute in such 
case provided was issued and delivered to the sheriff of the county of 
Niagara. 

On the 11th of February, 1869, the sheriff of Niagara, under this 
execution, advertised the building and premises insured for sale on 
the 30th of March, and on that day duly adjourned the sale until the 
10th of April, 1869. On the 8th of April, the insured property was 
totally destroyed by fire, and its value exceeded the amount of the 
insurance, and no further proceedings were had upon the execution. 

While we fully recognize the principle that insurance companies can 
only be held responsible upon the contracts they have made, yet the 
language employed must, as in all other cases, have a reasonable in- 
terpretation. The defendant must not be made liable where, by the 
terms of the contract, it is fairly exempted, however hard the result 
may appear ; nor can it be excused where the exemption is claimed 
upon a strict and rigid interpretation of words without regard to the 
circumstances surrounding the transaction and the apparent intent of 
the parties. 

The provisions of the policy in this case, under which the exemp- 
tion from liability is claimed, appear to be unlike any hitherto consid- 
ered by the courts, so far as our researches have extended. The -ef- 
fect of an alienation of the insured property, partial or complete, 
has been frequently considered, but those decisions offered but little 
aid in the solution of the present question. We have no hesitation 
in holding that “the commencement of foreclosure proceedings,” 
which was to be “ deemed an alienation of the property,” was not in- 
tended to refer to proceedings to enforce a mechanic’s lien under the 
provisions of recent statutes. It doubtless was intended by the par- 
ties to refer to the ordinary proceedings for the foreclosure of a 
mortgage upon real estate, and not to the exceptional proceedings al- 
lowed by special statutes, differing in different localities, to aid me- 
chanics in enforcing their claims for material furnished and labor per- 
formed in the construction of a building. It must unquestionably be 
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held to mean the foreclosure of a mortgage in the ordinary sense in 
which these terms are employed. 

The policy also provided that “the levy of an execution shall be 
deemed the alienation of the property,” which rendered it void. 

We may fairly assume that the policy in this case was the or- 
dinary printed blank, common with insurance companies, adapted 
to the insurance of either real or personal property, and filled up ac- 
cording to the requirements of any particular application. We may 
also assume that the “levy of an execution ” was intended to have some 
intelligent reference to a fact that might possibly have some bearing 
upon the risk of insurance. 

The levy of an execution upon real estate under an ordinary judg- 
ment is at this day unnecessary, and in fact never is done, and it may 
be said is now unknown to the law. (Wood vs. Colins, 5 Hill, 228 ; 
Catlin vs. Jackson, 8 J. R., 546 ; 2 Rev. Stat., p. 359, § 3; Leonard 
vs. Vredenburgh, 8 How. Pr. R., 78.) In special proeeedings, by at- 
tachment or otherwise, a different rule may prevail, but where a judg- 
ment is obtained in an ordinary proceeding, which is made by law a 
lien on the land, no levy under an execution issued thereon is ever 
contemplated or necessary for any purpose. We therefore conclude 
that this language could not have been intended to apply to real 
estate, but to the levy of an execution upon personal property only. 
Where the actual levy by the sheriff divests the personal property of 
the debtor, to a large extent at least, and the sheriff takes, or is sup- 
posed to take, the actual possession, and retain his dominion until the 
sale, such a proceeding does in fact effect a sort of alienation of the 
debtor’s title so soon as the levy is complete, and if may be assumed 
that in many such cases the risk of the insurer would be largely in- 
creased, which would afford a very satisfactory reason for the inser- 
tion of such stipulation in the policy. 

None of these reasons can apply to a judgment and execution 
against real estate. 

Reaching these conclusions, we find it unnecessary to consider any 
other questions in the case, and we are compelled to reverse the judg- 
ment of the Supreme Court and order a new trial, with costs to abide 
the event. 

All concur. 





Keller vs. Gaylor e al. 


SUPREME COURT OF ERRORS OF CONNECTICUT, 
FAIRFIELD COUNTY. 


OCTOBER TERM, 1873. 


FREDERICK KELLER 
vs, 


JOHN GAYLOR er at. 


Policy contained the following clause: ‘‘In case of the death of said party for whose 
benefit this insurance is made, before the decease of said party whose life is hereby 
insured, the amount of this insurance shall be payable, after the death of the lat- 
ter, to his children by her, for their sole use, or to their guardian if under age.” 
The wife dying a short time after the husband, leaving no children, the amount 
due on the policy was paid to the administrator of the husband. 


Held, that the husband at the time of his death had an interest in the policy 
which could be bequeathed. 


The will of the husband gave to the wife ‘‘all the rest and residue of his real and 
personal estate whatever,” etc. 


Held, that by this clause she became entitled to the policy of insurance as a chose 
in action belonging to him at his death, and that her representatives are entitled 
to the insurance money. 


Srymonr, C. J.. 


The facts upon which the questions in this case depend, are briefly 
and distinctly stated in the record. The clause in the policy of in- 
surance upon the effect of which the parties differ, is, in substance, as 
follows: ‘The company promises to pay the sum insured to the 
above named party, to whose benefit this insurance shall inure when- 
ever the same becomes due, his executors, administrators or assigns, 
within three months, etc. And in case of the death of said party for 
whose benefit this insurance is made, before the decease of the said party 
whose life is hereby insured, the amount of this insurance shall be 
payable, after the death of the latter, to his children by her, for their 
sole use, or to their guardian if under age.” 

Inasmuch as Mr. Gaylor had no children, nothing became payable 
under the clause in the policy in their favor. Upon the death of 
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Mrs. Gaylor, no one except Mr. Gaylor’s administrator had or could 
have a right to the insurance money. By the terms of the policy (there 
being no children) the money was payable to him. He accordingly 
received it, and it is in his hands as part of the assets of Mr. Gaylor’s 
estate. 

Thus far the contending parties are substantially agreed. The 
whole question between them resolves itself into this, whether, there 
being no debts, the insurance money in the hands of the administra- 
tor of Mr. Gaylor shall be distributed to Mr. Gaylor’s heirs at law as 
intestate estate, or whether it shall go to the representatives of Mrs. 
Gaylor under the residuary clause of Mr. Gaylor’s will. 

In behalf of the heirs at law, it is claimed that Mr. Gaylor had no 
interest in the policy at the time of his death, and that whatever in- 
terest his estate ultimately had in the policy came into existence after 
his death, and not until it had become certain that he could have no 
posthumous child to take the insurance money. It must be conceded 
that until some period after his death, there was an uncertainty 
whether a child might not be born to him, which child, on the death 
of Mrs. Gaylor, might be entitled to the insurance money; and the 
question is, (1), whether this uncertainty makes the interest of Mr. 
Gaylor in the policy so uncertain as not to be the-subject of testa- 
mentary disposition, and (2) whether, if devisable, the terms of the 
will are such as to pass the benefit of the policy to Mrs. Gaylor. 

On the first point, we think it clear that Mr. Gaylor, at the time of 
of his death, had an interest in the policy which could be bequeathed. 

The contract under which the insurance money became payable 
was made with him, and is by its express terms for his benefit. In 2 
certain event which never happened, the insurance money would in- 
deed have become payable to his children. The insertion of this 
clause in favor of his children, however, did not divest Mr. Gaylor of 
his interest as contracting party in the contract. No other person 
than Mr. Gaylor ever had any interest in the policy before his death, 
and his interest then immediately passed to his personal representa- 
tives. 

Mr. Gaylor had at his death a vested interest, liable, indeed, to be 
divested by the birth of a child. 

Had Mr. Gaylor died intestate this policy would have passed to 
the administrator as assets, and in general, under our law, whatever 
may thus pass is devisable. 

... On the second point, the residuary legatee is heres factus and gen- 

_erally takes whatever the hares natus would take. But itis said 
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that the will speaks from the death of the testator, and only carries 
such interests as were in esse at the testator’s death, and not interests 
which accrue to the estate of the testator after death. The words of 
Mr. Gaylor’s will, in favor of his wife, are very strong. He gives to 
her “all the rest and residue of (his) estate, both real and personal, 
in whatever it may consist or wherever situated, to be hers without 
restraint and absolutely.” We think this language conveys to her all 
that came to his estate as assets. She is by ‘this clause of the will 
constituted sole heir of his estate to the exclusion of statute heirs. 
She became entitled to the policy of insurance as a chose in action 
belonging to him at his death. Her representatives are, therefore, 
we think, entitled to the insurance money received by the adminis- 
trator, Mr. Budan, and the Superior Court is advised to render judg- 
ment accordingly. 
In this opinion the other judges concurred. 


COURT OF APPEALS OF NEW YORK, 


DECIDED DECEMBER 16th, 1873. 


DE WITT C. VAN TUYL er at. Respondenis, 


US. 


WESTCHESTER FIRE INS. CO., Appellant. 


Plaintiffs intended to have the policy written with a clause allowing them to run 
over, or extra time, or at night, as business required. The court below having 
decided that the policy be reformed, Heid, that it was for the court below to 
judge of the intentions of the parties, and its action cannot be reviewed on ap- 
peal. 

The evidence in the court below having shown that there was a mistake in the 
wording of the policy, Held, that there was no error in the denial of a motion 
to dismiss the complaint. 

Held, that it is no bar to this action that it was not brought till after the loss oc- 
curred, 

Held, that the court below did not err in admitting a blank form of a policy of an- 
other company, to show what privileges would have been granted in this case, 
had the policy been written correctly. 


Fouaer, J. 


The defendants insist that the plaintiffs, having violated the express 
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conditions of the policy, are not entitled to recover. This depends 
upon what were the conditions of the policy. If the policy as in fact 
issued by the defendants be the true contract of the parties, the posi- 
tion of the defendants is maintained. It was, however, one of the 
matters litigated, whether it was. Upon the proof of the parties, the 
trial court has found that by the mutual mistake of both plaintiffs and 
defendants, and their respective agents, and by their inadvertence and 
oversight, permission was not inserted in the policy for the plaintiffs 
to run over or extra time, or at night, occasionally, as business re- 
quired. If there is evidence to sustain this finding, the judgment of 
the court is fully sustained, that the policy be reformed so as to con- 
tain such permission. And when so reformed, it does not appear that 
the plaintiffs did break any of its conditions. If the witness Dockum 
is to believed rather than the witness Hanford, then it was the pur- 
pose of the agents of both parties, and hence the intention of the par- 
ties, that the contract of insurance should contain the permission. It 
was for the trial court to determine the relative credibility of the two 
witnesses, and it having done so in favor of Dockum, this court can- 
not interfere therewith. The question of fact must be taken as set- 
tled in favor of the plaintiffs. However much we are inclined to in- 
sist upon ample, clear and conclusive proof, before the written con- 
tracts of parties are to be changed upon oral testimony, we know of 
no rule or practice by which we can review the decision of the trial 
court on this question, were we disposed to do so in this case. 

Nor does the motion for the dismissal of the complaint, made and 
denied at the close of the testimony for the plaintiffs, and again at the 
close of the proofs on both sides, present a legal error. There was 
testimony which tended to show that there had been such a mistake 
in the penning of the policy, as that it failed through error or inad- 
‘vertence to express the true intent of the parties. The case was not 
so destitute of evidence to this end, as that it was an error in law to 
retain it for adjudication. 

That the action to reform the contract was not brought until after 
the loss is not ipso facto a bar. It is a circumstance to be taken into 
consideration in weighing the testimony. Bidwill vs. Astor Ins. Co., 
16 N. Y., 263. 

The only other point urged by the defendants, is that testimony was 
improperly admitted. 

The plaintiffs showed to the witness a blank form of the policy is- 
sued by the United States Insurance Company. This was objected 
to as improper and incompetent proof. If it was proper to show in 
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the case what was the form in blank of the policies of that company, 
this was a proper and competent way to do it. And as the contention 
was that the application of the plaintiffs’ agent to the defendants’ 
agent was for a policy from their company, to be like that from the 
United States Company, without a printed condition restricting the 
running of machinery at night, it was competent and proper to show 
in this way that the printed form of policy of the latter had in it no - 
such printed matter. That was the agreement, as testified to by 
Dockum that the defendants should write upon this property as did 
the other companies, even as this United States Company; and as the 
form of policy of the defendants contained in printed condition the 
restriction objected to, it was competent to show, by a production of a 
blank of the United States Company, that there was no such printed 
condition in it. That was the full force of the testimony, and that, we 
conceive, was the whole purpose of the court in admitting it. There 
was the same purpose in admitting the policies issued to the plaintiffs 
by the two other companies, to show that they did not by any condi- 
tion restrict the plaintiffs as objected to, and to evince what was the 
agreement ofthe agents when they contracted for a policy like that of 
the other companies. 
The judgment appealed*from must be affirmed. 
All concur. 
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CASES DECIDED IN THE LOWER COURTS. 


A POLICY ON THE LIFE OF THK HUSBAND FOR THE 
SOLE USE OF THE WIFE, IS NOT PAYABLE TO THE 
HUSBAND’S REPRESENTATIVES. 


Supreme Court of New York, County of Queens. 


CHARLES A. ROE ann DANIEL J. SMITH, ADMINISTRATORS oF THOS. 
TayLor, DECEASED, 
vs. 


THE MUTUAL LIFE INS. CO., OF NEW YORK.* 


The husband was insured in favor of his wife, the policy payable ‘to the said as- 
sured, her executors, administrators or assigns, for her sole use,” or in case of 
her death before her husband, to her children, etc. She died childless, and 
soon after her husband died, and his administrators claimed the amount due on 
on the policy. 

Held, that the policy was the separate estate of the wife, and according to the act 
of 1840, she, being a married woman, had the power of disposing of it. - 

Held, that the legatees named in her will had an interest in the policy, and after 
her death they were interested in keeping the policy alive till the death of the 
husband. 

Heid, that the words ‘‘ sole use” mean for the use of her sole estate, and since she 
had a separate estate, she had power to make a will, to appoint executors who 
had the power of collecting herseparate assets, and her will precluded the claim 
set up by her husband’s administrators. 


Davies & Works, for Defendant. 
Gro W. Correri1,, for Plaintiffs. 


Cuas. O’Conor, Esq., Referee. 


The company, on September 2nd, 1846, by its policy of that date, 
in consideration of a premium less than three hundred dollars, then 
paid by Mary H. Taylor, the wife of Thomas Taylor, and of a like 
sum to be paid annually “ during the continuance of this policy,” as- 


* Report made September 30th, 1873. 
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sured the life of the husband “for the sole use” of the wite, in the 
sum of $7,250, “ for the term of his natural life.” After this general 
description of its undertaking, the company “promise and agree to 
and with the said assured, her executors, administrators and assigns,” 
to pay the sum insured “ to the said assured, her executors, adminis- 
trators or assigns, for her sole use,” after notice of Mr. Taylor’s death. 
The policy provides that in case of Mrs. Taylor’s death before that of 
Mr. Taylor, the amount “shall be payable, after her death, to her 
children, for their use, or to their guardian, if under age,” after no- 
tice of Mr. Taylor’s death. 

Mrs. Taylor died in her husband’s lifetime, without ever having had 
achild. The primary object of the insurance would seem to have 
been a provision for Mrs. Taylor’s widowhood ; and a supplemental 
object was to provide for her issue, if any, in the event of her death 
before her husband. The references to executors, etc., are in print, 
and seem mere words of form. The clause of cesser, “in case the 
said Mary H. Taylor shall not pay ” the annual premiums, contains no 
reference to executors, etc. The policy is not the acknowledgment of 
a present debt, payable at a future date ; but simply an undertaking 
by the company to pay a specified sum on certain contingencies; and 
that undertaking is the only measure of the company’s liability. The 
event which has arisen, i. e., the insured’s death, without ever having 
had issue, and without having sustained the loss, insured against, i. e., 
the death of a husband, was not expressly specified ; and it does not 
seem to be within the scope and object of the contract. In Moehring 
vs. Mitchell, 1 Barb. Ch. R., 272, and Howard’s Appeal Cases, 502, 
both parties, conformably to their mutual interests, took the same view 
of this point; and, consequently, the chancellor’s acquiescence cannot 
be regarded as authoritative. Life insurance, however, is a very pe- 
culiar kind of dealing; and as the company has practically admitted 
its liability to the owner of the policy, I do not feel called upon to re- 
view its conclusion. 

Even in the aspect of the policy now under consideration, Mrs. 
Taylor probably had a sufficient insurable interest to rescue the con- 
tract from any impeachment on grounds of public policy, or under 
the statute against betting and gaming. Ruse vs. Mut. Ben. Ins. Co., 
23 N. Y., 526 ; Eadie vs. Slimmon, 26 N. Y., 17,18. On this point, 
also, the parties agree. 

The company’s promise was made during the coverture, and the 
husband survived. Under these circumstances I think that his ad- 
ministrators, and not her personal representatives, were entitled to 
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demand and sue for the insurance money, unless it was her separate 
estate. See Bright’s Husband and Wife, Book 1st, Ch. 4, sec. 2, and 
Lockwood’s Notes to same; Butler’s Note 304 to Co. Litt., 351a; Re- 
visor’s Notes, 3 R. S., second Ed., p. 636 ; 2 Kernan, 206; Barnes 
vs. Underwood, 47 N. Y. R., 359; Ryder vs. Hulse, 24 N. Y. R., 377. 

If the demand against the company depends upon the act of 1840, 
ch. 80, it was the separate property of Mrs. Taylor, and there is noth- 
ing in the words, intent or policy of the act which could have ren- 
dered it inalienable by her in her lifetime. Eadie vs. Slimmon, 26 
N. Y., 17; 1 Bigelow, Life and Accident Ins. R., 69. 

It may be, however, that the statute has no application to this case. 
If so, the words of the instrument, construed and applied according 
to the general law existing at the date of the policy, rendered the pro- 
mise on which this action is founded the separate estate of Mrs. 
Taylor. 

The separate estate is a creature of equity. No particular forms 
are necessary to its creation. It matters not whether the legal title 
to the subject be in the wife herself, in her husband, or in a third per- 
son. The equity court, as far as necessary to the protection of the 
wife’s equitable or beneficial estate, declares the legal estate to be 
held in trust for her. Bennet vs. Davis, 2 P. Williams, 318 ; 2 
Bright’s Husband and Wife, by Lockwood, p. 214, sub sections 1, 2; 
Atherly on Mar. Settlements, p. 330; Clancey’s Rights of Women, 
second Am. Ed., 259; 1 Beavan, 72; 4 Mylne & Craig, 411; 42 
N. Y. R., 639; Parker vs. Brooke, 9 Vesey, 585, 586; 2 Kent's Com., 
162, 163. 

The policy was, in fact, taken by Mrs. Taylor with her husband’s 
consent ; but if this were not so, his representatives could not claim 
on it without adopting and affirming it precisely as it was made. Ba- 
ker vs. Union Mut. Ins. Co., 43 N. Y., 288, 289. It expressly notices 
the fact that she was then covert. Massey vs. Parker, 2 Mylne & 
Keene, 182. Besides, “sole” is a word of exclusion, and no object 
can be found for it to operate on, either in the policy or in any exter- 
nal circumstances, except the marital right. 

Under these circumstances, the phrase “sole use” conferred upon 
Mrs. Taylor a separate interest. See Gilbert vs. Lewis, 1 De Gex, 
Jones & Smith, 47; Massey vs. Hayes, Irish Reports, 1 Equity, 123; 
Same case in the House of Lords, Law Reports, 4 English and Irish 
Appeals, 288. Its use in our insurance legislation favors this applica- 
tion of it. And it is worthy of notice that the policy, when referring 
to a payment after the termination of the coverture, uses the same 
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language in respect to Mrs. Taylor’s interest, but omits the word 
“sole,” in respect to her children. I do not attach any importance 
to the question, whether the premiums were paid by the wife from a 
separate estate, or by the husband from his own. Neither do I sup- 
pose that the payment of premiums by the husband, after the act of 
1849, would post-date the wife’s interest under the policy, or debar 
his representatives from insisting that it arose in 1846. Morse vs. 
Earl, 13 Wend., 273. 

On the whole, I am of opinion that the interest on which this ac- 
tion is brought, whether it arose under the act of 1840, or under the 
general law of this State existing at the date of the policy, was the 
separate property of Mrs. Taylor. By that law a married woman had, 
in respect to such property, power of disposition. This rule had long 
been settled. It rested on the principle that such power is an inci- 
dent of ownership, and exists in all cases, by necessary implication, 
unless positively restrained. The very creation of the separate estate 
forbids the inference of a restraint arising from the ordinary disabili- 
ties of coverture. Jaques vs. Methodist Episcopal Church, 17 Johns., 
570, 571, 579, 580, 582, 585; affirmed—Yale vs. Dederer, 22 N. Y. R., 
452; Vandervoot vs. Gould, 36 N. Y. R., 642; 3 Transe. Ap., 60; 2 Kent’s 
Com., 159, 160, eleventh Ed.; Gibson vs. Walker, 20 N. Y., 480 to 
482 incl. Mrs. Taylor’s power of disposition could not have been ex- 
ercised except in some legal method ; and if she had failed so to ex- 
ercise it, her interest would have inured to the benefit of her surviv- 
ing husband at her death. It is true that, at the date of the policy, 
Mrs. Taylor had no power to make a will; and the mere creation of a 
separate estate in her did not invest her with that power ; still she 
was the actual and exclusive owner. 

The act of 1849, ch. 375, removed their previous personal disabili- 
ty, and conferred upon married women power to bequeath their sep- 
arate estates. This act diminished Mr. Taylor’s prospects of becom- 
ing entitled to the interest now in question, but it did not invade any 
of his vested rights. It was merely a change in the canons of con- 
veyancing. Mrs. Taylor being absolute owner, and having, as such, 
full power of disposition by act inter vivos as against her husband’s 
expectancy, the only effect of the act was to provide an additional 
form or method of accomplishing that result. At the close of the Re- 
volution, a tenant-in-tail could not exclude remainder-men from suc- 
ceeding to the estate by any ordinary method of transfer. His deed 
and his will were alike ineffectual for any such purpose. He could 
only effect it by certain dilatory and expensive processes, and the re- 
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mainder-men in being, generally had what conveyancers denominate 
vested estates. Yet, inasmuch as the tenant had power to cut them 
off by a common recovery, the legislature did not hesitate to extin- 
guish their expectancies. Similar statutes were passed in nearly all 
the old thirteen States. No one ever imagined that this was an un- 
warrantable exercise of legislutive power. See Van Rensselaer vs. 
Kearney, 11 Howard’s U.S. R., 318, and cases there cited. 

The plaintiffs suggest that the legatees were not competent to take 
under Mrs. Taylor’s will, by reason of their having no interest in the 
life of Mr. Taylor. This was not indispensable. Mrs. Taylor had 
such interest ; the policy was, therefore, lawful when made ; and as 
her premature death would otherwise have induced a loss to her es- 
tate, of whatever premiums might have been paid in her lifetime, it 
would seem that the privilege of having the policy kept on foot after 
that event, for the benefit of her estate, until Mr. Taylor’s subsequent 
death, was a necessary incidental privilege purchased by her. If her 
interest was sufficient to give an inception to the contract, it must 
have been sufficient to uphold all its necessary incidental conse- 
quences. 

The policy provides expressly for the event of the wife’s death dur- 
ing coverture, by a payment to children. None having been born, the 
company must be supposed to have entered into no engagement what- 
ever in the event which has occurred, as the act of 1840, ch. 80, does 
not refer to such a case, unless the obligation can be deduced upon 
general principles from the language of the policy. As I understand 
that language, it describes the contract in its entirety as being made 
for Mrs. Taylor’s separate use ; and it provides that the payment, 
even if made to her assigns, or, if made after her death, to her rep- 
resentatives, shall be made “for her sole use,” that is to say, for the 
use of her sole estate. The postulate that the nephews were not com- 
petent to take, as legatees, is not maintainable. The most that can be 
said in its favor is, that having no interest in the life of Mr. Taylor, 
they could not have kept the policy on foot by paying premiums 
after the death of Mrs. Taylor. But Mr. Taylor might have died be- 
fore it would have become necessary thus to enter upon a course of 
illegal wagering; and during the interval between the two deaths, the 
nephews were competent to take the policy under her gift, and to en- 
joy any advantages resulting from their ownership. This proves that 
they did not labor under the technical incapacity suggested ; and, if 
they were not at liberty to derive so much benefit from their owner- 
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ship as would have resulted to Mr. Taylor himself, in case he had 
been the legatee, that circumstance does not render the bequest void. 
Their chance of benefit, without wagering, was of some value; and it 
cannot be doubted but that, in virtue of their ownership, they might 
have released the company. Mrs. Taylor had a right to give her ne- 
phews this slight chance of a benefit, in preference to leaving the in- 
terest to pass in a more beneficial shape for her husband’s enjoyment. 
And, however this may be, if Mrs. Taylor had a separate estate, she 
had power to make a testament, and to appoint executors. She did 
so ; and the power of collecting the separate assets was, consequent- 
ly, in her executors. So far as her bequests were ineffectual for want 
of competent legatees, her husband would take, of course; but he 
could only take as distributee from her executors. 

From these views of the case, it results that Mrs. Taylor’s will has 
precluded the claim set up by her husband’s administrators. 


LIABILITY FOR QUOTAS. 


Hustings Court of Norfolk City, Va. 


MUTUAL ASSURANCE SOCIETY, OF VA., Plaintiff, 
Us. 
JOHN JAMES, Defendant.* 


The rules and regulations of the society required that when a building was in- 
sured elsewhere, all insurance done by the suciety should be void, but that the 
insurer and the property insured should be held liable for all demands for 
quotas till discharged according to the rules of the society. 

Held, that this rule for liability does not apply to the class of cases where the prop- 
erty is insured elsewhere at the time it is offered to the society for insurance, 
because a contract made with the society under such circumstances would be 
void ab initio. 

Held, that the effect of insurance elsewhere after becoming a member of the socie- 
ty is—first, to forfeit all benefit of the assurance made by the society; secondly, 
the property insured, and the owners thereof, remain liable for all demands un- 
til regularly discharged. 

Held, that the word ‘‘ discharged ” refers to ‘‘ the property insured and the owners 
thereof,” and not to ‘‘ the claims or demands” of the society. 


* From the Insurance Advocate, Richmond, Va. 
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Burrovens, J. 


James was insured in this society for a number of years. In June, 
1865, he insured in another company and refused to pay the annual 
quotas due after that time. 

The defendant claims, that by § 14, Art. 8, of the rules and regula- 
tions of the society, the effect of insurance in another company was 
to make the insurance void, and the society was no longer bound by 
its policy to pay any loss incurred by the defendant ; that as the 
society was not bound, the defendant cannot be held liable for quotas 
after the liability of the society ceased; the contract must be mutual; 
the quotas are the consideration of the risk, and when the risk to the 
society ceases, the liability for quotas by the defendant should cease. 

Is a member of this society by his contract bound for quotas when 
the society is not bound for loss, by reason of the member’s having 
insured in another company? This depends upon the construction 
of § 14, Art. 8, of the constitution of this society, which is in the 
words, “ Buildings insured elsewhere shall not be insured in this so- 
ciety; and if any person owning a building or buildings, now insured 
or which may be hereafter insured in the office of this society, shall 
effect insurance thereof elsewhere, he, she or they shall forfeit all 
benefit of the assurance made by this society on such building or 
buildings. Every insurance which has been or hereafter may be ef- 
fected contrary to this rule, is and shall be void; all premiums and 
quotas paid, or which may be required to be paid under any such 
insurances, shall be considered as forfeited to the society ; never- 
theless, the property insured, and the owners thereof, shall remain 
liable for all demands until regularly discharged according to the 
laws and rules of the society.” 

The contract of insurance against fire is ordinarily annual, the 
policy issued and premium paid on a certain day, and by the terms 
of the policy, the contract continues for one year; if it is desired to 
extend the contract beyond that time, it must be renewed by the pay- 
ment of another annual premium. 

The scheme of this society is entirely different. “It was intended 
that the society should be perpetual ; that the security against losses 
should be permanent, and that its resources should be supplied, not 
from accruing profits, but from a perennial income, to be yielded by 
a capital to be raised by the contributions of its members. The plan 
of mutual assurance was simple, and founded upon the idea of equali- 
ty among the members in the principles of indemnity, contribution 
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and authority. The premiums and quotas were to be apportioned 
according to the value of the property, to be ascertained by an ap- 
praisement, not of partial interests, but of the entire and unlimited 
estate; and that appraisement furnished the measure of compensation 
to the insured in case of loss. The owner of the property declaring 
for insurance, bound not only himself, but the property itself, not 
merely during his individual ownership, but in the hands of his heirs, 
executors and assigns, and subjected the same to be sold, if necessary, 
for the payment of quotas.” Baldwin, J., in Ingrams vs, Mutual-As- 
surance Society, 1 Rob. 

Parties offering to become members in this society, sign a declara- 
tion describing the property, and, among other things, declaring “ that 
the property is not, nor shall be insured elsewhere,” and that they 
and their heirs and assigns will abide by, observe and adhere to the 
constitution, rules and regulations of the society. Art. 4, § 7, p. 5. 
The premium is then paid, the policy issued by the society, and the 
property becomes insured at 12 o’clock of the day of the payment of 
premium, “and such insurance shall continue to be in force until the 
same shall be withdrawn, according to the rules and regulations of 
the society, unless the proprietor of the building so insured shall ren- 
der the insurance void by some act which may be contrary to the 
rules and regulations of the society.” Art. 7,§13,p.10. The in- 
surance in this society continues by the terms,of the contract until 
withdrawn, or until some act is done to render the insurance void. 
The mode of withdrawal from the society is pointed out in Art. 9, 
§ 12, p.14. The provisions of this section have not been complied 
with. The other mode of terminating the contract is the doing of 
some act to render it void. There are a considerable number of these, 
and a consideration of provisions in reference to them will throw 
light upon the intention of the framers of § 14, Art. 8. 

Sec. 18, Art. 8, provides that “ any insurance that may be made, or 
attempted to be made of a building, contrary to the foregoing regula- 
tions shall be void,” and all premiums and quotas paid are declared 
forfeited to the society. 

Sec. 6, Art. 9, declares “any attempt to make an insurance on 
buildings not insurable under the rules and regulations of the society 
shall be ineffectual, and the policy, if one shall have been issued, shall 
be void, and the premiums or quotas paid or due thereon shall be for- 
feited.” An instance under § 19 would be where a party having a 
life estate, described his interest as a fee simple interest, and under 
§ 6 where the buildings contained gunpowder and no mention was made 
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of the fact. In each of these cases the rules and regulations declare the 
contract void ab initio; the insured has committed a fraud upon the 
society in making a misrepresentation of a material matter, and the 
premiums and quotas paid are forfeited. In § 11, Art. 9, it is de- 
clared “the insurance on a building shall become void by the removal 
of such building from the site on which it stood at the date of the 
declaration; by pulling down such building; by rendering it uninsur- 
able; by the termination of the right, title or interest, which may 
have been insured, and by withdrawing the same.” In the cases 
named in this section, the contract was in full force; it was not void 
ab initio, it was a valid contract, which ceases or becomes void upon 
the happening of the events named. But in the cases named in § 13, 
Art. 8, and § 6, Art. 9, the contract was void ab initio, the contract was 
never in force, there was never any liability on the society for loss, 
although it had received the premiums and quotas, the consideration 
for the risk, and it was deemed necessary to declare these premiums 
and quotas forfeited. In § 11, Art. 9, there is no declaration of for- 
feiture of premiums and quotas paid prior to the happening of the 
events named; they are retained, because at the time they were paid 
the contract was in full force; the society was liable; the quotas paid 
were the consideration of the risk. 

We come now to the consideration of § 14, Art. 8, as to the effect 
of insuring buildings elsewhere, which are insured in this society. 
There are two classes of insurance elsewhere. Ist class, where the 
property is insured elsewhere at the time it is offered for insurance. 
2nd class, where the property is insured elsewhere after the property 
is insured in this society. The first part of this section declares that 
buildings insured elsewhere shall not be insured in this society, which 
in terms it applies only to the 1st class—then there is the provision, 
“every insurance which has been, or hereafter may be effected con- 
trary to this rule, is and shall be void,” etc. To which class does this 
apply? To the Ist class, evidently, because the 2nd class embraces 
cases where the contract was originally good and valid. The 1st class, 
on the other hand, embraces cases where the contract was void ab 
initio; where it was a fraud to attempt to insure such property. The 
provision is similar to that in § 6, Art. 9, and § 13, Art. 8. No risk 
was taken by the society, and no quotas, which are the consideration 
of the risk, could be recovered. 

Immediately following the provision making the insurance contrary 
to this rule void, is the provision, “all premiums and quotas paid, 
or which may be required to be paid, under any such insurance, shall 
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be considered as forfeited to the society.” This clearly does not refer 
to the 2nd class. _ In that class the quotas already paid were in con- 

ideration of a risk, which existed at the time under a valid contract. 
But it is appropriate to the 1st class, where the contract was void ab 
initio, and it is exactly similar to the provision in § 6, Art. 9, and § 14, 
Art. 8, where the contract was void ab initio. Sec. 14, Art. 8, contains 
this provision, “and if any person or persons owning a building or 
buildings now insured, or which may be hereafter insured in the of- 
fice of this society, shall effect insurance thereon elsewhere, he, she or 
they shall forfeit all benefit of the assurance made by this society on 
such building or buildings.” This refers to the 2nd class of cases, 
where the contract was in existence—was valid, but by the act of the 
insurer in insuring elsewhere it ceases—it is forfeited. In the Ist 
class the contract was never in existence; never had any binding 
force between the parties. In this section thie is also this provision: 
“nevertheless the property insured, and the owners thereof, shall re- 
main liable for all demands until regularly discharged according to 
the laws and rules of the society.” This cannot refer to the 1st class 
of cases; in that class the demands of the society have no existence; 
the society never had any claim upon the insured; what has been 
paid is forfeited, but there was no risk and no quotas due; it was a 
void contract ab initio. 

If a party insures elsewhere after becoming a member of this so- 
ciety, the effect is, first, to forfeit all benefit of the assurance made by 
the society ; secondly, the property insured, and the owners thereof, 
remain liable for all demands until regularly discharged according to 
the laws and rules of the society. It is said the word “ discharged ” 
refers to “demands,” and not to “the property insured and the 
owners thereof ;” if it be true, the demands in the case at bar have 
not been discharged, and the party is in no better condition unless 
you assume that “ demands” refers only to quotas accruing while the 
society was bound under a valid contract for loss that. might happen, 
which is assuming the whole question in controversy. 

But it is clear to my mind, not only from the structure of the sen- 
tence, but also from a consideration of various sections of the rules 
and regulations in which it is used, that the word “ discharged ” re- 
fers to “ the property insured and the owners thereof.” 

Sec. 12, Art. 9, p. 14, which directs the mode of giving notice of 
withdrawal from the society, directs that after these acts are done 
“the party shall be entitled to an immediate discharge under the sig- 
nature of the principal agent, countersigned by the chief clerk, with 
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the seal of the office annexed thereto; provided, nevertheless, that no 
notice of withdrawal tendered previous to payment of all claims of the 
society, to the satisfaction of the principal agent, shall be received, nor 
if received, shall it be considered to be valid; provided also, that any 
notice of withdrawal given in form and manner, according to the rules 
and regulations of the society, by any person who shall have paid all 
claims to the satisfaction of the principal agent, shall be effectual 
from and after the delivery thereof, although a discharge may not 
have been granted ; and to avoid doubts as toa withdrawal when 
the member giving notice may not have received his discharge, the 
only evidence that he is entitled to such ‘discharge’ shall be the re- 
ceipt of the principal agent for the notice, and such receipt shall not 
be granted except the notice shall be such as would have authorized a 
regular discharge, 0 ate any circumstance it may have been im- 
possible to issue at the Ynoment.” The word discharge is here used 
five times in one section in a sense which could not refer to demands 
or claims of the society, because the first part of this section requires 
the party applying for this discharge to have paid “all premiums, 
quotas, or other claims of the society,” before he gives the notice of 
withdrawal; all demands of the society are fully discharged before 
the party is entitled to apply for a discharge. So also, in the form of 
the notice of withdrawal, p. 26, there is this language: “ Having agree- 
ably to the said constitution paid all claims of the society aforesaid, 
for the insurance thereof, I do hereby require you to issue a discharge 
to me as to said assurance.” All claims are paid as a prerequisite 
to application for discharge. 

The discharge referred to in § 14, Art. 8, is the discharge of “ the 
property insured and the owners thereof,” which remain liable for all 
demands of the society until they are discharged in the mode pointed 
out by the rules and regulations of the society. And this liability con- 
tinues, although the society is not bound for any loss by fire to the 
building, the insurance on which has been forfeited by the owner in- 
suring elsewhere. 

It is true there is no mutuality in such a contract; one party is 
bound and the other is not. But the parties have so agreed; it was 
' their contract that insurance elsewhere by the insurer should forfeit 
all benefit of the assurance made by the society, but that the property 
insured, and the owners thereof, should remain liable for all demands 
until regularly discharged. That was the agreement. The insured has 
placed himself in this position by his own act, and he should not be 
heard to complain. Korn vs. Mutual Assurance Society, 6 Wheat., 
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involved a principle almost identical with this case. See also Tucker, 
J., in Stone vs. Mutual Assurance Society, 3 Leigh, 234. “The truth 
is, the legislature obviously discarded (in relation to this institution) 
the ordinary principle of contract that both parties should be bound, 
or neither; for it expressly provides that the responsibility of the 
society for losses should be suspended the instant a quota was in arrear, 
and yet left the insurer liable to the recovery of the quota with inter. 
est thereupon.” 

I think there should be judgment for quotas of 62, 63, 64, 65, 66, 
67 and 68, with interest from 1st day of April of those years, and 7} 
per cent. damages thereon, regarding these stipulated damages as a 
part of the costs of the motion. 


PRINCIPAL AND AGENT—MARINE INSURANCE—ACCOUNT. 


THE GREAT WESTERN INSURANCE COMPANY, or New Yor, 
vs. 


CUNLIFFE. * 


Messrs. Pickersgill were the agents of the above company to 
settle and pay losses and take risks in London under an agreement 
which provided for their payment by a commission of £5 per cent. on 
the net premiums ; they also effected reinsurances for the company, 
when the company had insured more on one risk than their limit, as 
between themselves and the underwriters. Messrs. Pickersgill kept 
accounts, in which these reinsurances were mixed up with business 
done by Messrs. Pickersgill, as brokers, for persons other than the 
company ; and on the balance, if any, payable at the end of the year 
to each underwriter, they received the discount of twelve per cent. al- 
lowed to brokers at Lloyds’ doing business on the credit system. 

On November 24th, 1865, the secretary of the company wrote to 
Messrs. Pickersgill: “ Annexed please find a list of vessels from Gulf 
ports, upon which we are already full, and, should you have taken any 
risks upon any of them, you will please reinsure.” The letter was ro- 
ceived on December 8th. At that time Messrs. Pickersgill had taken 


* From the Law Journal, (London England.) Argued February 13th, 17th, 18th, 1874. 
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risks on behalf of the company on some of the vessels in the list, includ- 
ing £3,500 on cotton by the ship “ Roger A. Hiern.” They could not 
reinsure that afternoon, and wrote back to the company to the effect 
that they could not reinsure except at excessive rates if at all, and re- 
commended reinsurance to be effected in New York. In the mean- 
time the “ Roger A. Hiern” was stranded, and a total loss was ulti- 
mately paid on the cotton. 

The bill was filed—1. For an account in respect of the interest ac- 
count between Messrs. Pickersgill and the company; 2. For a declar- 
ation that the company were entitled to the benefit Messrs.. Pickers- 
gill had received in respect of the discount of twelve per cent. from 
the underwriters ; and 3. For damages in respect of breach of duty 
in not reinsuring the “ Roger A. Hiern.” 

The defences were: No account would. be given unless some spe- 
cific overcharge of interest were shown, at any rate so as to give the 
court jurisdiction in other matters. The discount was allowed to 
Messrs. Piekersgill as insurance brokers, not as agents for the com- 
pany, and was not a benefit they could be called upon to account for, 
they being, in fact, the agents for the underwriters to receive premi- 
ums, which, as between the underwriters and the insured, are treated 
as paid at the date of the policies. The breach of duty in reinsuring 
was a matter for action at law, and as a matter of fact they had com- 
mitted no breach. 

Bacon, V.C., made a decree in accordance with the prayer. 





